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JOINT APPENDIX 
Filed July 16, 1954 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTREIOT OF COLUMBIA 


Civil Action No. 3048-54 


Henry B. Deane anp Katuuren P. Deane, 
6908 8th Street, N.W., Washington, D. C., Plaintiffs, 


Vv. 


Untrep Srares or America, c/o U.S. District Attorney for 
the District of Columbia, U.S. Courthouse, Washing- 
ton, D. C., Defendant. 


Bill of Complaint for Personal Injuries and Loss of Consortium 
1. The jurisdiction of this Court is invoked under the 


provisions of Title 28-1346, 1402, 2402 and 2674 of the 
United States Code. 


2. The plaintiffs, Henry B. Deane and Kathleen P. 
Deane are husband and wife and adult citizens of the 
United States and residents of the District of Columbia. 
During the time here involved, Henry B. Deane was em- 
ployed as Superintendent of the Federal Bond Bureau 
of American Surety Company, a corporation, with offices 
in the Southern Building, 15th and H Streets, N.W., Wash- 
ington, D. C. 


3. Defendant is the United States of America. 
Count I. 


Suit for Personal Injuries by Plaintiff 
Henry B. Deane 


4. On, to wit, November 10, 1953, while enaged in the 
service of his employer, plaintiff Henry B. Deane made a 
call at the United States Customs Bureau offices then 
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located in the Wilkins Building, 1512 H. Street, North- 

west, Washington, District of Columbia, in connection 
263 with his employer’s business with defendant; was 

directed to, to wit, Room 702, and was met at the 
door of said room by a Government representative or 
employee. As plaintiff stepped into said room, he was 
greeted at the door by the defendant’s representative or 
employee and invited to sit at the desk. In accepting said 
invitation, plaintiff moved into the room and tripped over 
some dictaphone or other heavy wiring negligently placed 
or left lying loose on the floor in front of the door by 
defendant’s employee while acting within the scope of 
his employment. Plaintiff Deane fell to the floor and 
sustained, inter alia, multiple fractures of the left femur. 
Plaintiff was removed to Garfield Memorial Hospital, where 
he received surgical treatment and on, to wit, January 
21, 1954, because of the serious condition of said limb and 
danger to the life of plaintiff, caused by said fall, plain- 
tiff’s surgeon amputated said limb above the knee. 


5. As a result of said negligence of the employee or 
employees of the defendant, plaintiff Deane sustained great 
pain and suffering and permanent disfigurement and dis- 
ability and has incurred much expense for hospital, doctor, 
surgical and medical bills, and loss of salary, which at the 
time of the filing of this suit was, to wit, $10,000.00, and 
will sustain future expenses and further loss of salary of, 
to wit, $10,000.00. In addition thereto, plaintiff Deane 
has suffered great pain and suffering and loss of his left 
leg and has been damaged thereby in the amount of 
$150,000.00. 


Wuererore, plaintiff, Henry B. Deane, prays judgment 
against the United States in the aggregate sum of 
$170,000.00, together with costs. 
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Count ITI. 


Suit for Loss of Consortium by Plaintiff, 
Kathleen P. Deane 


6. Plaintiff, Kathleen P. Deane, incorporates herein all 
the allegations of Count I hereof. 


7. Alleges that because of the negligence of the employee 

or employees of defendant, plaintiff, Kathleen P. 

264 Deane, has suffered a loss of consortium with her 

husband and will continue to do so the rest of their 

married life, and that she has been damaged thereby in 
the amount of $25,000.00. 


WueEreErore, plaintiff, Kathleen P. Deane, prays judgment 
against the United States in the aggregate sum of 
$25,000.00, together with costs. 


FAavuLKNER aND SHANDS 


By Rosert R. FAuLKNER 


Robert R. Faulkner 


Attorneys for Henry B. Deane 
and Kathleen P. Deane, 
Plaintiffs. 


Shoreham Bldg. 
Washington, D. C. 
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265 Filed Sep. 14, 1954 
Answer 
First DEFrensE 


The complaint fails to state a claim upon which relief 
may be granted. 


Seconp DEFENSE 


Answering specifically the numbered paragraphs of the 
complaint, defendant avers: 


1. Defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint, inasmuch as 
they state conclusions of law. 


2. and 3. Admitted. 


4. Defendant admits plaintiff, Henry B. Deane, on No- 
vember 10, 1953, sustained a fall at the United States 
' Customs Bureau Office, but defendant denies each and 
every other allegation contained in paragraph 4. Further 
answering, defendant avers that it is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations of personal injury to plaintiff, Henry 
B. Deane. 

5. Defendant is without knowledge or information suff- 
' cient to form a belief as to the truth of the allegations 
contained in paragraph 5 of the complaint. 

6. For answer to paragraph 6 of the complaint, defend- 
ant incorporates by reference its answer to the allegations 
contained in Count I of the complaint. 

266 7. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraph 7 of the complaint. 


Tutrp DEFENSE 


Defendant avers that any injury plaintiff, Henry B. 
Deane, may have sustained was a result of his sole 
negligence. 
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FourtH DEFENSE 


Defendant avers that any injury plaintiff, Henry B. 
Deane, may have sustained was a result of his contributory 
negligence. 


WHEREFORE, defendant demands judgment together with 
the costs of this suit. 


Lro A, Rover 
Leo A. Rover 
United States Attorney 


OLIvER GAascH 
Oliver Gasch 
Assistant United States Attorney 


Frank H,. Stricker 
Frank H. Strickler 
Assistant United States Attorney 


JosepH A, RAFFERTY, JR. 
Joseph A. Rafferty, Jr. 
Assistant United States Attorney 


267 Filed Dec. 14, 1955 


Motion for Leave to Amend Bill of Complaint to Increase 
Amount of Damages Claimed 


Plaintiff, Henry B. Deane, respectfully prays the Court 
for leave to amend Paragraph 5 and the Wherefore clause 
of Count I of the Bill of Complaint, by substituting there- 
for the attached revision. 


As reasons therefor, plaintiff Deane says that at the 
time the Bill of Complaint was filed in July, 1954, he was 
in the hospital and he believed and told his counsel that 
he would have a complete recovery from the operation 
performed within a reasonably short time and be able to 
perform his regular employment by use of an artificial 
limb. His expectations were not realized. He was not 
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released from the hospital until several months thereafter, 
namely Thanksgiving Day, November 25, 1954. On May 
3, 1955, he again entered the hospital because of persistent 
draining sinus in the stump and fever, where he remained 
‘until June 5, 1955; and again on Qgtober 14, 1955, he re- 
entered the hospital for the same reason and it became 
necessary to amputate the remainder of the stump of his 
left leg. He returned home on November 24, 1955. He 
is still convalescing and his doctors are unable at this 
time to say what the result will be. 3 


FAULKNER aND SHANDS 


By Rosert R. FAuLKNER 
Robert R. Faulkner, 
940 Shoreham Bldg., 
Wash. 5, D. C. 
Attorneys for Plaintiffs 





— 268 Filed Dee. 14, 1955 
| Amended Paragraph 5 of Count I 


5. As a result of said negligence of an employee or em- 
ployees of defendant, plaintiff Deane sustained great pain 
and suffering and permanent disfigurement and permanent 
and total disability and has incurred and will incur much 
expense for doctors, hospitalization, surgery and medical 
care and loss of salary because of inability to return to 
his employment. At the time of the injury, plaintiff Deane 
was 60 years of age and his salary was $6,000.00 per annum, 
and except for the negligence of the defendant, he reason- 
ably expected to continue said employment for at least 
15 years more. The present worth of said future earnings, 
discounted at 3%, is not less than $71,000.00. Up to the 
date of the filing of this amendment to the Bill of Com- 
plaint, plaintiff Deane’s expenses for doctors, hospitaliza- 
tion, nurses, medical supplies and so forth alone have 
amounted to $25,360.45, and his best estimate of the amount 
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of such expenses in the future is that they will not be less 
than $10,000.00. For loss of his limb, pain, suffering, per- 
manent disfigurement and inability to perform his regular 
employment or to engage in any of his usual activities 
around the home and otherwise, plaintiff Deane has been 
damaged in the amount of $150,000.00. 


WHererore, plaintiff, Henry B. Deane, prays judgment 
against the United States in the aggregate sum of 
$256,000.00, together with costs. 


269 Filed Dec. 14, 1955 
Pretrial Proceedings 
StaTeMENT oF NaTuBE oF Case: 
Dec. 14, 1955 


The motion for leave to amend the bill of complaint to 
increase the ad damnum is granted. 


Attached are the pretrial statements of the Ps and the Ds. 


Hospital records including x-rays and a standard life 
expectancy table may be admitted without formal proof. 


Leave is granted the D to have a physical examination 
of the P. Henry Deane by a physician of his own choosing 
provided the examination is made within 30 days. 


Epwarp M. Curran 
Pretrial Judge 
Attorneys authorized to act: 


JosePH A. RaFFERTY, JR. 
Ass’t. U. 8, Attorney 


FAauLKNER & SHANDS 
Rosert R. FavLKNER 
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270 Filed Dec. 14, 1955 
, Plaintiffs’ Pretrial Statement 


This suit is brought against the United States under 
the Federal Tort Claims Act. 


This is an action by Henry B. Deane for personal inju- 
ries sustained by him and by his wife for loss of consortium, 
resulting when he tripped over a heavy electric cord as he 
entered Room 702 of the United States Customs Bureau 
located in the Wilkins Building at 1512 H Street, N.W., 
Washington, D.C., on November 10, 1953. Husband was 
born July 6, 1893 and at the time of the accident was 60 
years of age. 


The following acts of negligence are claimed: 


1. In connecting the heavy electric wire cord of a tabulat- 
ing machine with the wall or door jamb outlet so that it 
extended across the entrance into Room 702. 


2. In permitting said heavy electric extension cord to re- 
main in such position when husband entered Room 702. 


3. In failing to warn husband of the presence of the 
heavy electric cord in the path of his entrance into Room 
702. 


4. If the hall entrance to Room 702 was not the usual 
entrance door to Room 702, in directing husband to that 
entrance door instead of some other door. 


At the time of the accident, husband for many 
271 years had been and was employed as Superintendent 
of the Federal Bond Bureau of the American Surety 
Company with offices in the Southern Building at 15th and 
H Streets, N.W., Washington, D.C., and represented the 
company in connection with its bonding business. About 
80% of his time was spent in visiting Government agen- 
cies, including the United States Customs Bureau, relating 
to bonds in which the Government was interested. 
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In the early afternoon of November 10, 1953, while in 
the course of his employment, the husband called upon 
a Mr. Ira Miller of the United States Customs Bureau 
in connection with a customs bond and with whom he usually 
transacted the business of his employer. Mr. Miller told 
him that another employee, Mr. Audett, would handle the 
matter and after a telephone conversation directed the 
husband to Room 702. When he reached the door, which 
had a frosted glass window, the name of Mr. Audett and 
another was on the door. He observed someone sitting 
to the right of the door. He opened the door and entered. 
The person he saw was Mr. Audett, who got up, greeted 
the husband and invited him to his desk toward the north- 
west portion of the room. As husband stepped forward, 
his foot caught in a heavy electric wire which was attached 
to a tabulating machine located to the right of the door 
entrance and extended in a southwesterly direction in 
front of the door entrance and was plugged in an electric 
outlet in the wall or west door jamb about 6 feet above 
the floor. He lost his balance, fell and sustained fractures 
of the left femur. He was removed to Garfield Hospital 
by ambulance and his leg placed in a cast. In January, 
1954, it was discovered that the leg was gangrenous and it 
became necessary to amputate the limb above the knee. 
Husband was in the hospital for about 54 weeks, returning 
home on Thanksgiving Day, 1954. On or about May 3, 
1955, he again entered Garfield Hospital because of a 
persistent draining sinus in the stump, where he remained 
until about June 5, 1955. On or about October 14, 1955, 
husband again entered Garfield Hospital and an additional 
portion of his left limb was amputated. He returned home 
on Thanksgiving Day, November 24, 1955. 


During each time he was confined to the hospital 

272 because of infection and high fever, he was in grave 
danger of losing his life. During all of this period, 

he sustained great pain and suffering, and when he returned 
home after each hospitalization, he. has been unable to 
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engage in any of his usual activities but requires constant 
assistance of his wife in all his activities. He is still not 
fully recovered and the doctors are unable to say when he 
will be. Because of the injury he has been and will be 
unable to return to and perform the duties in which he 
had been engaged for the past 35 years. 


Special Damages 
Husband: 


_ 1. Loss of salary from November 10, 1953 
at $6,000.00 a year for 15 years working expec- 
tancy, discounted at 3% $71,000.00 


2. Medical, hospital, nursing and so forth, 
paid to date 25,360.45 


3. Estimated future expenses 10,000.00 


Total special damages $106,360.45 


General Damages 
Husband : 


For loss of limb, pain, suffering 
and future pain and suffering, dis- 
ability and inability to perform his 
usual activities $150,000.00 
Wife: 


Loss of consortium 25,000.00 
Total general damages 175,000.00 


Grand Total $281,360.45 
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273 Filed Dec. 14, 1955 
Defendant's Pretrial Statement 


This is a suit under the Federal Tort Claims Act for 
personal injuries to the plaintiff, Henry B. Deane, and for 
loss of consortium by the plaintiff, Kathleen P. Deane. 


On November 10, 1953, while in the Wilkins Building on 
the business of his employer, the plaintiff fell and broke 
his leg. 


Defendant denies that its agents, servants, or employees 
were negligent in any fashion whatsoever or caused or 
contributed to the accident which occurred to the plaintiff. 


Defendant avers that the fall sustained by the plaintiff 
was a result of his sole negligence in failing to exercise 
reasonable care for his own safety, in failing to keep a 
proper lookout, and in failing to avail himself of a safe 
route to the office. 


In the alternative, defendant avers that the fall sus- 


tained by the plaintiff was caused by his contributory neg- 
ligence as set out above. 


JosePH A. RAFFERTY, JR. 

Joseph A. Rafferty, Jr. 
Assistant United States Attorney 
Attorney for Defendant 


SEEN: 


Rosert R. FavLKNER 
Robert Faulkner 
Attorney for Plaintiffs. 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
3 Henry Bordon Deane 


one of the plaintiffs herein, called to testify as a witness 
in his own behalf, being first duly sworn, was examined 
and testified as follows: 


Direct-Examination 
By Mr. Faulkner: 


Q. Will you please state your full name? A. Henry 
Bordon Deane. 

Q. And your residence? A. 6908 Eighth Street, North- 
west. 

Q. How long have you lived there, Mr. Deane? A. Will 
be thirty-six years this September. 

Q. And what is your age? A. Sixty-two. 

Q. When were you born? A. July 6, 1893. 

Q. Are you married? A. I am. 

Q. Any children? A. Three. 

Q. Are they of age now? A. Yes. 

Q. And not living with you? A. Not at all. 
4 Q. On November 10th, 1953, what was your em- 
ployment? A. I was Superintendent of the Federal 
Bond Bureau of the American Surety Company. 

Q. And where were your offices located? A. 520 South- 
ern Building, 15th and ‘‘H’’, Northwest. 

Q. How long had you been employed in that particular 
capacity? A. At that time? 

Q. Yes. A. I’ve done that work for, had done it at the 
time of the injury, let’s see, thirty—about thirty-three, 
thirty-five years. 

Q. About thirty-five years? A. That’s right. Thirty— 
thirty-six years. 

Q. Did you have the title as superintendent during that 
whole length of time? A. Oh, no. No, I was assistant to 
the attorney in charge for quite a number of years. I 
succeeded him in 1949, I believe. 
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Q. And just what, generally, were your duties? A. Well, 
the American Surety Company, as all surety companies, 
have a great deal of business with the Federal Government 
in connection with bonded employees, collectors of customs, 

collectors of internal revenue, contractors who, who 
5 construct buildings for the Government, and all 

types of warehousing, and many many other types 
of insurance. And it continually arises, disputes of some 
sort, loss of some sort, disagreements as to conditions of 
the bonds themselves, or the contracts. 

Q. And what was your duty? A. And my duty was to 
adjudicate any difference that arose between the Govern- 
ment and my company. 

Q. And how much time did you spend outside of your 
office doing that? A. Well, I didn’t spend— In the thirty- 
seven years that I was active, I doubt that I spent 20% 
of my time in the office. Frequently I wasn’t in there 
more than once or twice a week. I was out, and went 
directly home, sometimes at 10 o’clock at night, sometimes 
11, any time. 

Q. But during the daytime, where were you going? A. 
In the Government departments. 

Q. In the various Government departments? A. In the 
various Government departments. Nowhere else. I had 
nothing to do with private industry, outside of my own 
company. 

Q. Did you do much walking? A. Oh, I walked con- 
tinually. That was the only form of exercise I had. I 
wasn’t engaged in anything else. 

Q. Now, on November 10th, 1953, the afternoon of 

6 that day, did you have occasion to go over to the 
United States Customs Bureau? <A. At one o’clock, 

in the one o’clock mail I received a communication from 
my New York office regarding a firm which had a contract 
with the United States Government to import steel from 
Holland. We had given a bond of $11,000,000.00 guarantee- 
ing the payment of the duties on that steel that was im- 
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ported. The Government suddenly cancelled all import 
contracts. 
Q. And that is the reason you went to— A. That’s the 
reason I went there. 
| Q. And who did you call upon? A. I called upon Mr. 
Ira Miller, whom I had done business with for over thirty 
years in that service. 
 Q. What conversation did you have with him? A. Mr. 
Miller, when he learned the purpose of my visit, said, 
‘‘Well, this time I haven’t anything to do with it. That 
Mr. Audett, in Room 702, is handling this particular item.’’ 
And I immediately wrote on— It was customary with me, 
wherever I went, I immediately wrote room number and 
the name on the letter which I had received, letter of 
instructions from my home office. 
Q. Did he engage in any telephone conversation at that 
time in your presence? <A. In my presence, no. But Mr. 
Audett was anticipating my visit, as he said when 
7 I arrived there. I— Contrary to what has been 
| stated, I, Mr. Audett arose as I opened the door. 
- Q. I don’t want to hear that, Mr. Deane, right this 
minute. Then Mr. Miller did direct you to go to Room 
702, you say? A. Room 702. 
Mr. Faulkner: Will you mark this for identification as 
Plaintiffs’ Exhibit No. 1? 
The Clerk: Plaintiffs’ Exhibit 1 for identification. 


(Plaintiffs’ Exhibit No. 1, Witness Deane, was thereupon 
marked for identification.) 


Q. (By Mr. Faulkner) I show you a paper which has 
been marked for identification as Plaintiffs’ Exhibit No. 
1 and ask you if that was the letter you took with you 
over to Mr. Miller’s office. A. That’s right. 
Q. And there’s the notation to the left here ‘‘Mr. Audett, 
702.” A. That’s right. 
Q. Whose handwriting is that? A. That’s mine. 





oi 
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Q. Is that the notation you made at the time? A. 
Right, sir. 
8 Q. In Mr. Miller’s office? A. That’s right. 

Q. And there’s a notation in the center there. I 
can’t read it, but will you state what that says? <A. ‘‘Mr. 
Goverman of the New York office, 201 Verita Street, New 
York City.”’ 

Q. Is that of your office? A. No. That’s the office, 
Customs Service office at New York. That is what the 
information— 

Q. Oh, that— And then when did you make that nota- 
tion? A. I made that notation after I had fallen. I was 
on the floor awaiting the ambulance. 

Q. And then there’s a final notation there. Will you 
read that, what it is, and say who wrote that? A. ‘‘Reply 
to A.H.R.’’—that’s A. H. Russell, vice-president, American 
Surety—‘‘on 11-9-53 by telephone.’’ Signed G. R. Ainslie. 

Q. And whois he? A. Ainslie was the assistant manager 
in one of our offices. 

Q. Is that his handwriting? A. That’s his handwriting. 
I telephoned him from the floor also. 

Mr. Faulkner: I offer that as Plaintiffs’ Exhibit 
9 No. 1. 

A. And, Mr. Faulkner, I have never seen that 
letter from the date I handed it to Mr. Cherry in the 
ambulance until here. 

Mr. Faulkner: I might add, I have also shown it to 
counsel some days ago. 

Mr. Strickler: If I may examine, see it. (Examining 
document.) No objection. 

The Court: Be received. 


(Plaintiffs’ Exhibit No. 1, Witness Deane, was thereupon 
received in evidence.) 


Q. (By Mr. Faulkner) Now, Mr. Deane, Mr. Miller’s 
office was located where? A. In the fifth floor rear of 1512 
‘““H”? Street. 
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Q. Then you left that office to go— A. Yes. 

Q. What did you do after you left that office? A. He’s 
in the rear of the building, and I walked to the front and 
took the elevator up to the fifth floor. 

Q. Then what did you do? A. I went to 702, and I saw 
someone sitting behind the glass. 

Q. You say it’s a glass window? A. Yes. 
10 Q. Did it have any legend of any kind on the 
door? A. No, but had it on the side. 

Q. Pardon? A. Had no legend on the glass, but on the 
side of the door frame it had Audett’s name and some- 
body else’s. I don’t know the other one. 

Q. I see. And what did you do? A. I walked in. 

Q. As is customary in Government offices? A. Yes. 

Q. And relate what happened. A. Mr. Andett came 
immediately across, and told me that he knew what I 
was there for, and requested that I come over to his desk, 
which is twenty feet in front of me at a window. And I 
dropped his hand, and hadn’t taken two steps before my 
foot caught in that cord and I was down on the floor. 
- Of course, I was looking at him when I hit that cord. 

Q. You say he shook hands with you as you came in 
the door? A. That’s right. 

Q. And then invited you to go A. That’s right. 

Q. —to a seat some distance away? A. About 
aE twenty feet away, I should judge—fifteen. 
| Q. And it was after you turned— A. As he 
_ dropped my hand, and turned, both of us started walking 
towards the window, I looking towards the desk. 

Q. Yes. A. And walked right— And I’d say I hadn’t 
taken more than two, three steps, anyhow—I know it 
definitely wasn’t more than three steps—when my foot 
hooked in that. 

Q. When you fell on the floor. And what transpired 
after the fall? A. Well, Mr. Audett attempted to assist 
me up, and I told him that I was sure I had a fracture, 
and I didn’t want the bone to come through—I’ve had 
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some experience in that line—and so I would wait until 
the doctor saw me. And I asked for a telephone, which 
he handed me down to the floor. I phoned my physician, 
Dr. Harding. He dispatched an ambulance and a surgeon. 
The surgeon called me while I was still lying there. Then 
I called my office and gave them the message, to Mr. 
Ainslie, whose name is on that letter. My own secretary 
happened to be there at the time. And he took the in- 
formation and transmitted it to New York. And maybe 
ten or fifteen minutes the ambulance came. 
12 Q. What time did the ambulance get there? A. 
Well, I couldn’t say exactly, but it was within about 
a half an hour after the doctor ordered it in. Course, they 
had to come to, from out in my area. 

Q. By the way, while you were waiting for the ambulance, 
did any—strike that, please. Was Mr. Audett, or anyone 
else in the room besides Mr. Audett at the time? A. A 
girl came in. 

Q. I mean at the time of the accident? A. As far as I 
know, no. 

Q. And while you were on the floor, did any employees 
come in? A. Yes. A female employee came in, and it 
was suggested that I make a statement on a form that is 
prescribed for injury to Government employees. But they 
struck the ‘‘Government’’ out, and I made the statement 
that I had fallen, and signed it. That was for protection 
all around. 

Q. You did actually sign the statement? A. I actually 
signed it. Then a man named Kennedy came in. What 
his position was, I do, I don’t know. 

Q. Did he make any statement about that cord? A. He 
made a statement, but I’m— He questioned why that 
cord was there, and why the door was opened. But exactly 

what his statement was, I don’t recall. I was in 
13 quite a good deal of agony. 
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27 Q. Now, Mr. Deane, I don’t believe you testified 
as to what your salary was at the time of this acci- 
dent. A. Fifty-seven hundred a year, plus. 
Q. And how much was it before that time? A. 
28 The same thing. 
Q. For several years before? A. Two or three 
years, yes. 


30 Q. 1950. So you continued the same duties that 
| you have described to the Court, up to the time of 
the accident? A. Up until the time of the accident. 

Q. Without any change. Now, would you be good 
enough— I think His Honor may not be, in detail, familiar 
with the location of the various Government agencies, and 
- distances from the Southern Building where your company 
' was located. You have testified that you went all around 
these various departments. Will you give the Court a gen- 
eral summary of a daytime tour that you made— A. 

Well— 

. Q. —daily, almost? A. There wasn’t a depart- 
81 ment of the Government I didn’t have to go in at one 
, time or another, But I had regular business at the 
Capitol, at the Procurement Division of the Treasury, and 
- the Navy, the Pentagon, and the War Department. 

The Capitol, as you know, is the dividing line of North- 
east and Northwest. And when I have business there, I 
usually had business at the Procurement Division, which is 
about—well, it’s better than a mile from the Capitol to the 
Procurement Division. And when I had business at both 
places, I always, unless it was inclement weather, walked 
from the Capitol to the Procurement Division, because the 
streetcars and the buses were so roundabout that you could 
walk quicker than you could this roundabout way; unless 
I took a cab, and I don’t ride in cabs. 

Q. How about the Navy Department? A. Then if I had 
business over to the Navy, it was a rarity that I ever 
stepped on a streetcar to go over there. I walked across 
the ellipse, over past the monuments, down Constitution 
Avenue to the Navy, which is better than a mile and a half, 
ees it would take me fifteen minutes later to walk over 

ere. 
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Q. How much time would you say you were out and walk- 
ing in a day, on an average? A. Well, when I was out in a 
day, I never measured it, of course, but I’ve esti- 
32 mated that I have traveled as much as five miles a 
day in walking. Then frequently I had business at 
the Government Printing Office, which is, as you know, at 
North Capitol and ‘‘H’’ Street, a considerable distance 
from my route. And I have walked down there and back, 
and the Capitol, of course. Usually when I represented all 
of the companies there, in connection with legislation, we’d 
be in a committee room all day long, and you know what 
the committee rooms are. Just, you can cut the smoke with 
a knife. When you got out of there you didn’t feel like 
doing anything but walking and clearing your lungs, and I 
frequently walked from the Capitol back to my office. 


Q. It’s over a mile? A. Oh, it’s well over a mile, yes, 
sir. And never had any difficulty. I could outwalk, in dis- 
tance and rapidity, anyone I knew. 


Q. Mr. Deane, in your various trips to these various Gov- 
ernment departments, did you have occasion to notice any 
signs, or safety signs, around the Government buildings and 
offices? A. Plenty of them. 

Q. Many of them? A. Plenty of them. 

Q. And do you recall any signs in there about, 
33 safety signs? 

Mr. Strickler: Is this limited to a particular build- 
ing, may J inquire? 

Mr. Faulkner: All of them. 

Mr. Strickler: What’s that? 

Mr. Faulkner: All that he entered. 

Mr. Strickler: I object to ‘‘all the other Government 
buildings.”’ 

Mr. Faulkner: General Government department build- 
ings. 

The Court: That objection is overruled. 

A. In many Government buildings, in the lobbies— 

The Court: Now, we are talking about this general time? 

Mr. Faulkner: Yes, that’s right; this general time. 
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A. In many of the Government departments the lobbies 
have bulletin boards, and on those bulletin boards are safety 
engineer .signs. The main prohibitions are to leave 
drawers open, do not leave cords on the floors. And I 
have seen that many many times in numerous Government’ 
departments. 

Q. (By Mr. Faulkner) Now, since you have had this last 
operation, cataract operation, what effect has that had on 
your vision, so far as going around the various buildings? 

A. None, whatever. 
34 Q. Been able to see well? A. Sure. 


Q. By the way, have you ever had a fall before 
' this? A. You mean since I’ve had those cataract oper- 
ations? 


Q. At any time before this accident, have you ever had 
a fall? A. In 1942. 


Q. What was that? A. We had a fourteen-inch snow- 
fall on Palm Sunday, and I was stepping from the street to 
the sidewalk, crossing on a corner. And a Marine officer, 
probably twenty feet in front of me, stepped on what I 
thought, what looked like firm ice, from the street to the 
pavement, and I came behind him and stepped on the same, 
in the same place, to reach the pavement, and it had been 
evidently so weakened that it went down with me. And 
I had a quart bottle of milk in my hand, and I was afraid— 
instead of throwing it away I was afraid it might break and 
cut me to pieces, so I just held it taut, and went down and 
hit this hip on the curbstone. 


Q. Your left hip? <A. Left hip. And I—The Marine 
officer saw me, and he said, ‘‘Can I help you?’’ And 

35 I said, ‘‘No, I’m all right. I’ve got a little Charley 
horse here.’’ And I got up and walked to the window 

of the Martha Washington candy place at Georgia Avenue 
and Sheridan Street and stood there hoping to work that 
soreness out. It didn’t work out. The Marine officer came 
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back in ten or fifteen minutes and said, ‘‘I guess I better 
take you home.’’ So he and a young man walked me around, 
put me in his car and took me home. 

My doctor didn’t believe there was a fracture there, 
because I was able to stand on it, even walk around my 
room. But in four or five days they brought bedside X- 
rays in and took a picture and found out that there was 
a break at the neck of the femur. Took me to Georgetown 
University, and I think I was there between two or three 
weeks in traction. Dr. Paul O’Donnell was the surgeon. 
And I stayed there, as I say, for two or three weeks and 
went home. And possibly two weeks later, not more than 
three weeks later, I went back to the office. And I made 
a very rapid recovery. I’ve never had any trouble since. 


* * bod * * ® * * * * 


37 Mr. Faulkner: Then, if your Honor please, there 
are two more things I would like to present here. 
First, as I stated in my opening statement, if Your Honor 
will recall, Mr. Deane is covered by the Workmen’s Com- 
pensation Act, and there are a tremendous number of bills 
which were all paid by the surety company, so there’s no 
doubt as to their authenticity. I furnished counsel a copy 
of their statement, which was up to the pretrial of De- 
cember 13th. I have a further one, a slight addition 
The Court: You are not going to have any great question 
about the specials, are you, gentlemen? 
Mr. Strickler: I think not, Your Honor. 
Mr. Faulkner: I merely want to offer that. 
The Court: Subject to your contention that— 
Mr. Faulkner: Yes, subject— 
Mr. Strickler: I don’t think we will have much 
38 objection. 
Mr. Faulkner: I will offer that as Plaintiffs’ No. 2. 


(Plaintiffs’ Exhibit No. 2, Witness Deane, was there- 
upon marked for identification.) 


Mr. Faulkner: Then we also have a volume—I at least, 
have a Volume 41, No. 1, dated November 23rd, 1954, 
‘‘United States Life Tables’’, which I would— 
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The Court: Before we pass the matter of specials, there 
are $26,181.14, including the subsequent bill. 

Mr. Faulkner: Well, it did. It includes the compen- 
sation also, which, of course, is— 

The Court: Yes. 

Mr. Faulkner: Its something separate and apart, because 
that’s really covered by his loss of salary. So we are not 
claiming that in this particular phase. 

The Court: Yes. 

Mr. Faulkner: It totals about twenty-three thousand. 
Twenty-two, twenty-three thousand is his special medical 
and hospital. What the company, under the law, if I may 
say, if Your Honor please, under the law they’re required 
to pay all hospitalization, doctor bills and $70.00 every two 
weeks. That’s what they’ve been paying. They paid, in 
addition to the hospital bills of around twenty-three thou- 
) sand, twenty-two thousand, they paid around four 
39 thousand-plus of that other, or of compensation. 

Now, as to that particular item, we are not suing 
directly for that. 


* * * * * * * * cy * 


41 (Plaintiffs’ Exhibit No. 3, Witness Deane, was 
thereupon marked for identification and received in 
evidence.) 


Mr. Faulkner: Now, there’s just one other point, if 
Your Honor please. I don’t think it’s material, but in case 
the question should arise. Of course, as I told Your Honor 
at the outset, under the law plaintiff has one of two choices. 
- He can accept compensation and let the insurer sue, or he 
ean elect to sue. Now, whether Your Honor wanted us 
to formally prove that he has excercised election. I don’t 
have the original, because it’s filed with the Commission, 
- but I have a copy of that. If counsel— 
Mr. Strickler: I might say I have seen the original, 
Your Honor. It’s on file. I make no point of that. 

The Court: What’s the fact? 

Mr. Faulkner: Just so there won’t be any question. 
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The Court: What is the fact?. 

Mr. Faulkner: The fact is that he did elect to sue. 
That’s what I want to establish, our right to be in court. 
Otherwise, the insurer is the only one can sue. 

The Court: Do you stipulate that’s in accordance 
42 with the fact, that he has elected to sue? 
Mr. Strickler: I do, Your Honor. 


* * * * * * * & * * 
Cross-Examination 
By Mr. Strickler : 


Q. Mr. Deane, at the time of this accident you were 
some sixty years and four months old, were you not? A. 
That’s correct. 

Q. And at that time, sir, how tall were you? A. Par- 
don me. 

Q. How tall were you? A. Oh, about five-feet-eight. 

Q. And you were employed by the American Surety 
Company of New York at that time? A. That’s right. 

Q. And they have an office in Washington known as the 
Federal Bond Bureau? <A. Well, it’s the American Surety 
group. 

Q. American Surety group? A. Yes. Because there 
are three offices in that, in that suite. 

Q. And you were the head of the Federal Bond Bureau? 

A. That’s right. 
43 Q. How many persons were in that bureau, sir? 
A. Well, at the time of this injury, my secretary 
and myself. 

Q. And at that time your salary was $5700.00 per year? 
A. That’s right. 

Q. And had you at that time made any plans to retire? 
A. No, indeed. 

Q. Now, you stated that in the one p.m, mail, on Novem- 
ber 10, 1953, you received a letter from the American 
Surety Company? <A. That’s right. 
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Q. And it was because of this letter that you went to 
the Wilkins Building where the Customs offices were 
located? A. Yes, sir. 

Q. At that time, sir, did you know, or have any infor- 
mation concerning the bond of the William H. Muller 
Company, Inc., of New York? A. Not until I received 
that letter. 

Q. This letter was your first indication of that? A. 
Yes, sir. 

Q. Now, you were asked concerning certain notations 

on this letter, in various persons’ handwriting, on 
44 direct-examination. A. Yes, sir. 

Q. I show you the bottom of this letter. There’s 
some writing there which reads: ‘‘I suggest that your 
‘inquiry be general without using the name of our prin- 
cipal.’’ Now, whose handwriting is that? A. Mr. A. H. 
‘Russell’s, vice-president of American Surety Company. 

Q. He’s the gentlemen who signed this letter? A. That’s 
right. 

Q. I see. Then this letter asks you to obtain certain 
information from the Customs people concerning a general 
Governmental investigation, does it not? A. An investiga- 
tion? I don’t know whether you’d call it an investigation, 
but a, whether or not there was a proposal to reassess 
customs back two years, increase those customs back two 
years. 

Q. You had no other purpose in going to the Customs 
Bureau on that day, other than to comply with this direc- 

tion from your principal, that you ascertain the information 
which they were seeking to have you ascertain by this 
letter? A. That’s correct; yes, sir. 

Q. No one in the Customs Service, or the Customs Bu- 
reau, had asked you to come to see them, had they? 

A. Oh, no. 
45 Q. As a matter of fact, when you got there to 
see Mr. Miller you had to call him out of a con- 
ference in order to discuss this matter with him? A. 
That’s correct. 
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Q. Now, after calling Mr. Miller out of this conference, 
did you show him this letter and let him read it? A. No. 
I told him what I wanted, and in just a few words. And 
he said, ‘‘ Well, that is a matter, for the first time, that—it’s 
so big that I wouldn’t have anything to do with it. It’s 
a policy matter, and will be handled upstairs by Mr. 
Audett, in Room 702.’’ It was customary with me, when 
I’d go into a Government office on my business, because 
all my business was with the Government, to put telephone 
numbers, numbers that are available, to put them down, 
together with room numbers and who to see in case I 
had to go back, which I did in this case. Which, by the 
way, I have never seen since the day I handed it to Cherry 
in the ambulance, when I went to the hospital, until this 
morning. 

Q. I understood you to say that, sir. Now, you did, 
then, talk with Mr. Miller? A. That’s right. 

Q. Did you deny “handing him that letter and letting 

him read it? A. Yes. I was told not to do it. I 
46 usually obey instructions. 

Q.: Then at no time did you hand Mr. Miller this 
letter and let him see it, sir? A. No. No, I didn’t hand 
it to anyone. I read from it. 

Q. And what did Mr. Miller say to you, sir? A. Well, 
Mr. Miller said that he had nothing to do with it, and 
Mr. Audett was handling that in Room 702. 

Q. And you went up to Room 702? A. Yes. And evi- 
dently Miller had called. In fact, Miller had called him 
to tell him I was on my way, because when Audett arose 
to greet me he knew what I was there for, and invited 
me to his desk. 

Q. You weren’t present during any such telephone con- 
versation, yourself, sir? A. No. 

Q. What room number was Mr. Miller in, do you recall? 
A. I’ve gone to Miller’s room for thirty years, and I 
couldn’t tell you it to save my soul. 

Q. Do you know what floor it was on, sir? A. Yes, sir. 
It was on the fifth floor in the rear. 
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Q. And how did you get from there up to the 702 room? 
A. Took the elevator. 

Q. And as you came off the elevator which way 
47 was Room 702? A. To the— In front of me, slightly 

to the left. 

' Q. And were there other doors around there, sir? A. 
Well, yes. The whole place is partitioned off. The whole 
floor was partitioned off. 
- Q. Now, could you describe the door, the physical char- 
acteristics of the door to Room 702? A. Well, it was an 
ordinary door, but it had a, it had a frosted glass on it. 
And on the side of the door where—not on the door itself, 
but on the jamb, the two names, Audett’s and someone 
else’s. Whoever the other one was, I don’t know. 

Q. Now, as you were standing out in the hall, sir, was 
it your testimony this morning that you could see through 
that glass door to see some man sitting down inside that 
room? A. I saw a figure sitting there, yes. 

Q. And you could see someone inside the room— A. To 
my right. 

Q. Could you wait until I ask the question, sir? Then 
you can answer it. A. Yes, sir. Pardon me. 

Q. And you could see someone inside of the room—A. 

That’s right. 
48 Q. —while you were standing in the corridor, with 
the door closed, by looking through the frosted glass 
window? A. That’s correct. 

Q. What was that person doing? A. Well, I couldn’t 
tell from the, from the outside. All I saw was a silhouette. 
When I got in, I saw it was—this man arose, and in shirt- 
sleeves, and said he was expecting me. 

Q. Could you tell us how close to the door he was sitting 
while you were still standing in the corridor? A. Well, 
I’d say not more than, not more than two feet with the 
door, if the door was open, or if that much. 

Q. Two feet from the, shall we say the door, or two feet 
from the door? A. As the door opened in. Mr. Andett 
had been sitting here beside some machines of some sort. 





25 


Q. Now, could you tell that while you were still standing 
in the corridor, or did you have to open the door to ascer- 
tain that fact? A. To ascertain— I knew someone was 
there. I couldn’t identify him. 

Q. Yes. But his proximity to the door, could you tell 

how close he was to the door from the corridor? <A. 
49 Oh, no; not through a, not through a frosted glass. 
Q. Now, did you knock on that door before enter- 

ing? A. You never knock on Government doors, 

Q. You did not knock on this door on this day, I take it. 
A. No, I did not. Pardon? 

Q. I say, on this particular day and time, you did not 
knock on the door, then. A. Oh, no, certainly not. 

Q. Then Mr. Audett was still seated when you went into 
the room? A. AsI opened the door, he rose. Because he 
was expecting me, he said. 

Q. Was it the opening of the door that apparently at- 
tracted his attention? A. That’s right. 

Q. Now, how far from you was he at the time you 
opened the door? A. Well, I couldn’t tell you exactly. 
Probably a foot or two. 

Q. Just a foot or— A. Enough to sit, to arise and put 

his hand out and shake hands with me. 
50 Q. He didn’t have to move towards you when you 
opened the door? A. He didn’t have to, no. He may 
have moved slightly, but I don’t know. 

Q. And you didn’t have to take a few steps towards 
him, either? A. Not after I got into the room, no. He 
arose, and I shook hands with him. 

Q. At the time you shook hands, were you far enough 
into the room so that the door had closed behind you, or 
were you still partly with the door still open when you 
shook hands? A. That, I couldn’t say. That, I couldn’t 
say. 

Q. Do you recall whether there was any obstruction to 
the door as you opened it, sir? A. Which way, sir? 

Q. As the door opened, did anything keep it from fully 
opening? A. Not at all. 
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Q. How wide did you push it? A. Sufficiently to get in. 
Q. Now, would you say twenty-four inches, or something 
like that? A. I should judge so, yes. Ordinarily I 
51 never, you never measure those things. 
Q. Did you go through it without turning your 
body sideways? A. That’s right, I did. 

Q. You walked straight through that door? A. I did. 

Q. Now, you just stated that you saw Mr. Audett work- 
ing at some machines when you entered? A. He had— 
‘Through the door, through the window it was apparent that 
somebody was working there. 

Q. Why was that apparent, sir? A. Well, they were 
sitting there. I assume they were working. 

Q. Did you hear any noise? A. No. I don’t recall 
hearing any, no, sir. 

Q. Well, didn’t you just state he was working at a ma- 
chine when you opened the door? A. He was. Got up from 
a machine. I assumed he had gotten up from a machine. 
I assumed he was working at it. 

Q. You saw him sitting working at a machine? A. I 
can’t say that. I assumed he was working at a machine, 
since he arose from in front of that machine. 

Q. I see. Well, now, what did you observe about 
52 this machine? What type of machine was it? A. 
I didn’t observe. I didn’t observe anything par- 
ticular about it. The only thing that I can remember about 
those machines, I assumed they were dictating machines 
of some sort, because of the, of the type of cord that was 
hanging beside them, which is opaque. Usually they are 
in my office. 

Q. Did you see this cord, sir, when you saw Mr. Audett? 
A. I saw the one hanging on the machine, not the one that 
was on the floor. 

Q. And you saw Mr. Audett sitting working at a machine 
- with a cord hanging from it? A. I saw Mr. Audett, but 
I don’t know whether he was working, as I told you. 

Q. Well, you saw Mr. Audett at a machine, with a cord 
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hanging from the machine? A. In front of the machine; 
yes, that’s right. 

Q. Now, sir, as you opened the door, wide enough to get 
through it, did you see a cord hanging up to your left 
coming out from the wall? A. No, I wasn’t looking for— 
I was looking directly at Mr. Audett and shaking hands 
with him. 

Q. The fact that a cord was hanging there, you 
53 didn’t observe, sir? A. It wouldn’t— I never ob- 
served, no, and I don’t think— 

Q. That was later called— Excuse me. Had you finished? 
A. Surely. 

Q. That was later called to your attention, was it not? 
A. That it was hanging there? 

Q. Yes. A. No, sir. 

Q. Following the time that you had fallen, and you 
had gotten to your feet, isn’t it a fact that you were 
standing at Mr. Audett’s desk, with your back to his 
desk and resting your hands on the table for support? A. 
Do you want me to answer that question fully? 

Q. Well— 

The Court: Well, now, just a minute. He’s asked you 
if that were a fact. 

A. Well— 

The Court: Now, of course, answer it fully, but don’t 
answer some other question. Be as responsive as you can. 

A. Well— 
54 The Court: Read him the question. 
The Witness: I understand. 
The Court: Just a minute. 


(Question read.) 


The Court: Now, do you understand the question? 

The Witness: Yes, sir, I do. 

The Court: All right, answer it. 

A. That is not correct. However, I’d like to amplify 
the answer. 
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Q. (By Mr. Strickler) Well, if that’s not correct, then 
you have answered the question, sir. At any time— A. I 
never got to Audett’s desk. 

Q. Excuse me. Maybe I was in error. That was Mr. 
Jones’ desk. A. I don’t know who it was. It was a vacant 
desk. 

Q. Another desk there? A. Yes, sir. 

Q. And you were standing in that position? A. Not at 
the time you mentioned, no, sir. 

Q. There came a time, before you were taken to the 
hospital, that you were in that position, sir? A. Yes, sir. 
I dragged myself up at the last. 

Q. And at that time you were facing towards the wall 

which this door was on that you came through, were 
55 you not? A. As I was standing? 

Q. Yes. A. No. I was standing, I was standing 
facing with my back to the west—that would be a blank 
wall—looking at, at these people who had come into the 
room. 

Q. Wasn’t your attention called to the electrical socket 
on the wall by the door? A. No, sir. 

Q. At no time did you see that electrical socket? <A. 
- At no time was it ever, was my attention ever called to 
it, and no mention was made of it. 

Q. Never mentioned it? A. No, sir. 

Q. Now, as you were looking at this machine as you 
came in, you saw this cord hanging down from the machine, 
' which direction did that cord go? <A. It was vertical. 

Q. Vertical? A. Yes, the one that I saw. This white, 
opaque cord that is ordinarily a part of a dictating ma- 
- chine, or, that is, in my office. That’s what I assumed 
it was. 

Q. Did you follow it to see where this cord went? A. 
No, indeed I never. I was talking to Audett at the time, 

and paying no attention to anything of that sort. 
56 Q. Had you ever been in Room 702 before? A. 
Never been on the seventh floor before, no. 





29 


'  Q. Now, as you went into this room, did you look down 
to see whether there was a door sill, or a mat, or a pad, 
or any other obstacle in your way? A. Why, certainly 
not. 
_ Q. Have you ever described your eyesight, sir, as having 
- rifle-barrel vision, meaning you can only see things straight 
ahead of you? A. I have referred to people referring to 
it as ‘‘rifle-barrel’’; but my sight isn’t rifle-barrel, because 
' T can see at considerable distance on both sides, and down. 
- I don’t have what is called perfect rifle-balance, barrel 
sight, because I can, I can see the floor here; I can see 
here without moving my head; I can see sides, and up. 

Q. You can see downward, sir? <A. Oh, to a certain 
extent. Not— 

Q. Well, tell us what is the extent of your downward 
vision. A. Well, I see you clearly. 

Q. You can see me clearly? A. Sure. Yes, sir, right 
down to your shoes. 

Q. You can see me right down to my shoes? 
57 A. Yes, sir. 

Q. Now, if I were to stand up here, could you see, 
by looking at, say, a point here on me, see my shoes? 
A. Oh, no, not your shoes, because this is in the way. 
Stand— 

Q. Well, if I stood over here, sir? A. I don’t know. 

Q. If I stood over here and you look at a point on my 
tie? A. You mean without moving my head down? 

Q. No. Focus your eyes on this point here. <A. Yes, 
sir. 

Q. Now, how much peripheral vision do you have? In 
other words, can you see my feet now without looking 
down? A. Just— Not clearly, but a blur. 

Q. Just a blur? A. Yes. But I can see well below 
your knees, possibly within eight inches of the floor. 

Q. Then you do have an impairment to your downward 
vision? A. Naturally; where cataract operated is, yes, 
sir. 
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Q. And isn’t it a fact that you have described your 
vision to Mr. Cherry, whom I believe you know, having 
worked in the same office with him, as being rifile- 
| 58 barreled vision? A. I had told Mr. Cherry it was 
! referred to by some people as ‘‘rifle-barrel’’. And 
the only reason I referred to it that way, because I had read 
it in the paper the morning that I referred to that, that 
particular expression, by a woman at the, at the Soldiers 
Home Hospital referring to it as ‘‘rifle-barrel sight’’. But 

I disagree that it’s rifle-barrel sight. 

-  Q. And what is the name of your eye doctor, sir? A. 
Dr. James N. Greear, G-r-e-e-a-r. 

Q. And where are his offices located, sir? A. I’m sorry. 
- Dr. Greear’s in Reno, Nevada at the present time. 

Q. Has anyone else examined your eyes in the last five 
years, sir? A. In the last five years? 

Q. Yes, sir. A. Yes. I had—well, let me see, now. It’s 
been 1950—no. Just for— I thought maybe after I came 
out of the hospital I needed a change of glasses, and I 
went to a man I never knew and had an examination, and 
he told me that I needed no change in glasses. 

Q. And what is his name? A. I couldn’t tell you 

59 to save my soul. He has a very peculiar, a German 
name. He’s in Silver Spring, and the ten thousand 

block of Silver Spring, and he was referred to me by a 
Mr. John Wood, an optician who has a place across the 
way, diagonally across the street from him. Schnable, I 
believe his name is, S-c-h-n-a-b-l-e. I’m not certain about 
the spelling. I think Mrs. Deane could tell you that name. 

Q. Do you know where his offices are located? A. It’s 
in the ten thousand block of Georgia Avenue in Silver 
Spring, in Wheaton. 

Q. In Wheaton? A. Yes, sir. 

Q. And when did you see him, sir? A. Oh, a couple of 
years ago, I guess. I’m not certain about that. 

Q. Now, as you went into this room, was Mr. Audett’s 
back toward you, or was his profile towards you, or just 
what position was he in? A. He was turning to greet me 


31 


as I opened the door. So, therefore, it would be his pro- 
file, I should judge. And then he turned full-face when 
he shook hands. 

Q. I see. And was there any conversation between you 
and Mr. Audett at the time that you shook hands with 

him? A. Only that, that he knew what I came for, 
60 and invited me to his desk. And when I took these 
two steps, down on the floor I went. 

Q. Did you have any conversation with him other than 
he just inviting you in, sir? A. Oh, no. I had no purpose 
in a conversation other than our business in the beginning 
of it, no. Of course, after I was injured there wasn’t any 
conversation at all, as far as I know. I don’t remember 
anything of that sort. 

Q. Following your accident, you stated that you had 
been taught many years ago how to fall relaxed. A. That’s 
right. 

Q. And you have stated on deposition here that you 
didn’t have time on this particular day to fall relaxed, 
is that correct, sir? A. That’s correct, yes. If I had, if 
I had known what my, what was happening to me, I could 
have relaxed and probably not had as bad an injury as 
Ihad. But that was, that had been forty years before that 
I had, that advice had been given me; over forty years 
before, when I had a little difficulty with that leg. 

Q. Now, you are standing in the door, or just about 
in the door of Room 702; you cannot recall whether the 

door behind you is open or closed; and you have 
61 just shaken hands with Mr. Audett. A. Yes, sir. 
Q. And I presume he turns around and walks 
away from you, isn’t that correct? A. He’s, he says— 
As he dropped my hand, he said, ‘‘I know what you’re 
here for. Come on over to my desk.’’ Talking along. I 
was looking at him. 

Q. Were you looking at him all the time? A. Yes, sir, 
I was. 

Q. And you at no time, then, looked down to see where 
you were going? A. There’s no— There was no purpose 
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in looking down. Ordinarily when you’re speaking to 
someone you don’t look at the floor. 

Q. Well, the fact of the matter is— 

The Court: Just a minute. 

The Witness: Yes, sir. 

The Court: It would shorten it a little if you’d answer 
the particular question he asked. He asked you if you 
looked down. 

The Witness: No, sir, I did not. 

The Court: All right. 

The Witness: No, sir. Thank you, Your Honor. 

QQ. (By Mr. Strickler) Now, can you describe for us, 

after the shaking of the hands, what Mr. Audett did? A. 
Yes. He walked towards his desk. 

62 Q. He turned— A. Started— Both of us started 
at the same time, walking towards his desk. 

Q. Did he turn his back on you, sir? A. Well, he 
walked beside me, possibly a little in front of me. 
| Q. And how many— A. To my right. 

Q. He walked to your right? A. Yes, he was on my 
right, of course. 

Q. Now, I’ve got to get this picture— A. Yes, sir. 

Q. —straight, if I can, Mr. Audett, I mean Mr. Deane. 
Mr. Audett was seated, we’ll say, at a machine facing this 
way. (Illustrating.) He got up— A. Well, that would be, it 
would be this way, the way I’m sitting. (Illustrating.) 

Q. Well— A. To my right. 

Q. Might I get over here— A. Yes, sir, to my right. 

Q. —and try to get this picture as clear as I possibly 
can? <A. Yes, sir. 

Q. Mr. Audett was sitting at a machine. And do 

63 you know what was in front of this machine? A. 

No, I haven’t the faintest idea what was there. 
There was some equipment, or funiture, or something. 

Q. You say filing cabinets? A. I said there was office 

equipment there. But what it was, I don’t know. I wasn’t 

even thinking about that. All I was in there was on busi- 

ness. 
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Q. Following the accident did you see five filing cabi- 
nets? A. I didn’t no. After that accident I wasn’t notic- 
ing anything. 

Q. But, Mr. Deane, you have Mr. Audett sitting here, 
and the door, as I take it, is to Mr. Audett’s right, where 
you’re sitting. A. Well, the door was, the door— If 
he were, if Mr. Audett had been facing the east— He 
could have been, he could have working either facing 
east or facing the north. Which way he was facing, I don’t 
know. I could just see, as I say, that silhouette behind 
the door. But he turned as I came in. 

Q. So if I were sitting at a machine here, and turned, 
as you came in the door, to my right, I’d turn this way, 

is that correct? (Illustrating.) A. Well, you were 
64 turned all the way, because I was on that side. You 

see, Mr. Audett was to the right of the inside of the 
door. 

Mr. Strickler: Your Honor, may we use the diagram? 

The Court: Yes. 

A. That door opened to the right. 

The Court: Now, gentlemen, I don’t know how far 
you’re going on the board. But I think if we use the 
board, perhaps it would be well for the Government to 
have a photograph made of any diagram and make it a 
part of the record, so any record on appeal or other re- 
view might be meaningful. 

Mr. Strickler: All right, Your Honor. 

The Court: Would that be agreeable? 

Mr. Strickler: That would be agreeable. 

The Court: All right. You may proceed. 

Mr. Strickler: I’m not a draftsman, Your Honor, so 
this is naturally going to be very rough. 

The Court: I wonder if it would be proper to erase that 
material there that is already on the board. 

(Inaudible discussion.) 

The Court: If you don’t need that space, we will have 
that erased later on. 

Mr. Strickler: All right, Your Honor. 
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| The Court: So that you will just have the material 
65 pertinent to this case on the board. 
(Mr. Strickler draws diagram on board.) 

Mr. Strickler: Now, if I might, for the record, so the 
record will show, I have drawn more or less of a square on 
the board, with an entranceway here. I believe there’s 
another door here, into another room back here, that 
doesn’t enter into this picture, Your Honor. (Indicating.) 

Q. Now, assuming that this is a corridor coming down 
here, sir, and the elevator is up at that position (drawing), 
and you came down here to the door of Room 702— A. 
Yes, sir. 

Q. —do you recall the door being in approximately 
that position? A. Well, that could—that’s near enough. 
It probably was a little bit, a little bit further over. There 
wasn’t any door, any second door, in that room. 

Q. Well, may I then suggest that this is the door to 
Room 702. A. Yes, sir. 

Q. And you entered. A. Yes, sir. 

Q. I just want to get this factual picture clear. 
66 A. Yes. 

Q. And the door entering into 702 opened in that 
fashion, is that right, sir? A. That’s right. 

Q. And Mr. Audett would have been sitting back in 
that location? (Indicating.) A. Mr. Audett was sitting 
pretty close to the wall on the inside. 

Q. On the inside wall? A. Oh, yes; and behind the door. 

Q. And behind the door? A. Well, yes. 

Q. Now, you are not mistaken in that, are you, sir? 
A. Well, as far as I could see. Now, I couldn’t tell within 
inches how close Mr. Audett was to that door. 

Q. Could you see a door up here, too, sir? (Indicating.) 

A. There was a door into another room there, yes. I saw 
that later. Somebody came in through it. 

'  Q. You saw a line of metal filing cabinets in that area 

there, sir? (Indieating.) A. I saw some equipment on 

that side. But what it was, I don’t know. 
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Q. Now, Mr. Deane, Mr. Audett came, on your 

67 testimony, to shake hands with you at this door, and 

then turned around and walked to get you a chair. 

A. No, not to get me a chair. To walk over to his desk, 

which was right near the window on that far end. Say 

that was a diagram of the room. (Indicating.) His desk 
was over on the ‘‘H”’ Street side. 

Q. Is this the ‘‘H’’ Street side? A. That’s correct, 
yes, sir. There are a number of desks, unoccupied desks, 
in that room. 

Q. Very well, sir. How many steps did you take after 
dropping Mr. Audett’s hand and before you fell? A. I’d 
say not more than two. 

Q. Not more than two? A. No. I’m quite sure of that, 
because I was so close to the door when I fell it couldn’t 
have been more than two steps. 

Q. It was practically the same time as you finished 
shaking hands with Mr. Audett that you— A. I dropped 
his hand and then went down. 

Q. Then can you tell us, sir, what caused you to fall? 
A. I caught my foot in some, in something, some sort of 
wire, my right foot in some sort of wire, and it threw me 
to the left. What it was, I didn’t know; and I didn’t care, 

the way I was feeling. 
68 Q. You caught your right foot in a wire. Now, 

did it feel like there was something very taut and— 
A. I didn’t have any feeling whatever about it. I only 
had one feeling then. 

Q. Now, you recall this lady employee filling out a form 
for you, and you said that you signed that form on the 
day of the accident? A. That’s right, I did. It was an 
employee’s form, and I believe they scratched out ‘‘em- 
ployee’’ and put ‘‘visitor’’, or some sort. It was a matter 
of form, they said. 

Q. Now, do you recall on that form stating that you had 
caught your heel in a, in a wire? A. No, sir, I do not 
recall anything, anything at all about that. 
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Mr. Strickler: Mark this Defendant’s Exhibit No. 1 
for identification. 


(Defendant’s Exhibit No. 1, Witness Deane, was there- 
upon marked for identification.) 


Q. (By Mr. Strickler) I show you this form entitled 
‘¢Himployee’s Notice of Injury or Occupational Disease,”’’ 
marked Defendant’s Exhibit No. 1 for identification, and 

ask you if the signature at the bottom of that form 
69 is your signature. A. It is. 

Q. And do you see a question towards the top 
‘*Cause of injury’’, question No. 2? A. Ido. 

Q. And what do you state is the cause of injury there, 
sir? A. I didn’t write this. The girl in the office wrote 
this. It says, ‘‘Tripped over cord.’’ I didn’t write it. 
I didn’t dictate it. 

Q. It says, ‘‘Tripped over cord (caught heel),’’ doesn’t 
it? A. That’s what it says there. I didn’t write it. I 
didn’t dictate it. 

Q. You signed it? A. I signed it. 

Q. And on the day of the accident? A. Immediately 
after, while lying on the floor waiting for the ambulance. 

Q. You signed this while you were still on the floor? 
A. I did. Because they asked me first if I wanted to be 
taken to Public Health. I said, ‘‘I wouldn’t be taken 

to Public Health. I’m in no condition to be taken 
70 there.”’ 

Q. You clearly recall the time that you were still 
lying on the floor, when you signed this? A. I was. Asa 
matter of fact, I think it was immediately following the 
telephone call to my doctor. 

Q. Do you recall, sir, that on June 16, 1955, at two p.m., 
your attorney and some other employers were out at your 
house and took your deposition? A. That’s right. 

Mr. Strickler: Page 19 is what I want to refer to. 

Q. I ask you, sir, whether the following questions were 
asked of vou, and you gave the following answers: (Read- 


ing.) 
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‘Question: When you reached the door of 702 of the 
building where you fell on November 10, you said that door 
was closed? 

‘‘Answer: Yes. 

‘‘Question: Did you knock? 

‘““Answer: No, I walked in like at all Government 
offices. 

‘“‘Question: You just walked in? 

“Answer: Yes. Especially when they are public doors 

and I had been sent there. 
71 “Question: You said your right heel got caught 
in a wire? 

‘‘Answer: Yes, it had caught in a wire coiled on the 
floor. 

‘‘Question: Are you sure it was your right foot? 

‘Answer: Yes, that is why it threw me to the left.’’ 

Q. Now, Mr. Deane, did you or did you not make those 
statements? A. I did. 

Q. Now, when you walked in there, in Room 702, you 
stated immediately after the accident that your right 
heel got caught in a wire, and you stated on your deposi- 
tion, nearly two years later, that your right heel got caught 
on a wire. Now, is it still your testimony that your, that 
it was your right foot and not your right heel? A. It was 
my right foot. I wouldn’t— I mean, I think it was my 
right heel, yes. I’m sure of it. 

Q. So you are now sure that it was your right— A. I 
know. Pardon me. Go ahead. 

Q. That’s all right. You are now sure that it was your 
right heel that got caught in this wire on the floor? A. Yes, 
sir. 

Q. And do you— This is an awfully difficult question. 
I maybe don’t expect you to recall it, but I have to ask 

it: Do you recall what position your two feet were 
72 in when your right heel got caught on that wire? 
A. Oh, I couldn’t say, sir. 

Q. Now, at that time, sir, with all of your walking 

around town, I presume you had a more or less normal 
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gait? JI mean, you walked more or less naturally? A. 
Oh, yes. 


74 Mr. Strickler: Would you read the last question 
and answer? 


(Last question and answer read.) 


| A. I didn’t, I didn’t finish the answer to that, Mr. 
Strickler. I— As you know, I have, I’ve had a slight 
stiffness to my walk. And that’s the only, the only differ- 
ence in my walk and the walk of anyone else. However, I 
could walk as rapidly and as, in equal distance to any- 
body I knew. It never affected my walking. 

Q. (By Mr. Strickler) What I want to know, sir, 
75 you did have a fused hip at one time in your life, 

early in your life? A. Yes, that’s right. 

' Q. All I want to know is did that cause you to drag 
your foot along like that? (Illustrating.) A. Not at all. 

Q. Either your left or right foot? A. No. I had free 
knee and ankle movement, of course. 

Q. You lifted your feet off the ground as you walked? 
A. That’ right. 

Q. Normally? A. Yes, sir. 

Q. I see. And did you have a raised heel on your right— 
A. Oh, yes. Yes, that was for comfort. Not necessity, but 
comfort. 

Q. I see. And how much was that raised at the time 
of this accident, sir? A. Well, I never measured it, to 
tell you the truth, Mr. Strickler. I’d take one shoe over 
to the shoemaker and just hand it to him and say, ‘‘Build 
me up a shoe like that.’? Approximately an inch and a 
half, probably. 

' Q. And that would include— I mean, that wouldn’t be 
above the— A. Would be the entire heel. 
76 Q. Yes. <A. Entire heel. 
Q. About like that? (Indicating.) A. Some- 
thing like that, yes, sir. 





39 


Q. Yes, sir. And that’s the shoe that you say caught 
this piece of wire? A. Oh, no. That was my left heel I 
had built up. 

Q. Oh, your left heel was built up. A. I say not from 
necessity, but for comfort. If I didn’t have that, I’d have 
had a backache lots of times. 

Q. Isee. Then on your right foot you did wear a heel— 
A. Conventional heel. 

Q. Conventional heel. A. Yes, sir. 

Q. And that’s what you had on that day on your right 
foot? A. That’s right. 

Q. I see, sir. Now, we have you, Mr. Deane, walking 
forward, just after dropping Mr. Audett’s hand, just one 
or two steps, and then you said you fell, and that you 
din’t have time to relax to prevent your injury. Can you 
describe for us the act of falling, as best you can? A. It 
just threw me, like somebody had picked me up and slam- 

med me down, like that. (Illustrating.) 
77 Q. It was sort of an instantaneous thing? A. 
That’s right; instantaneous, yes, sir. Otherwise— 
I wouldn’t say that it, a relaxed body would have saved 
me from anything, any injury, but always a relaxed body 
will save you from some. But it wasn’t a case— I had no— 

Q. Well, then, that would mean, sir, that you went down 
where the cord was. -A. I didn’t go down. I went straight 
on out. It smacked me right down, like that. (Illustrating.) 

Q. Just like— A. Like a ton of bricks. Like somebody 
had just pushed me down at a terrific— 

Q. Well, you didn’t reel forward, and have time to— 
A. I didn’t have time to do anything. First thing I knew 
I was on that floor, and I knew something had happened. 

Q. Then you fell the whole length of your body, as if 
one foot had gotten caught, something like that, and you 
just crashed like a tree coming down? A. That’s right. 

Q. And, as you say, you didn’t have time to stumble 
forward, to prepare yourself for the fall or anything? A. 
That’s correct, yes, sir. 
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Q. Yes. Now, following this accident you were as- 

sisted—there came a time, anyway, maybe not im- 

78 mediately, but there came a time when you got off 
of the floor. A. After, yes. 

Q. And when you pulled yourself up off of the floor, 
I believe you did decline help from Mr. Anudett, didn’t 
you? A. Yes, It was fifteen minutes before I got off the 
floor. 

Q. You didn’t want any help on that day because you 
thought your leg was broken? A. I was afraid of it. 

Q. So you helped yourself up, and in helping yourself 
up you used the chair which was at Mr. Jones’ desk, 
didn’t you, sir? A. I don’t know that I used a chair. I 
used, I had my hand on the desk. I was afraid of the 
chair, because the chair would slip from underneath. But 
that vacant desk there— 

Q. Yes. The purpose of it, it was Mr. Jones’ desk. A. 
I couldn’t say. I didn’t know. I didn’t know anybody in 
that office until I walked in there and met Mr. Audett. 

Q. All right, sir. Now, you used the telephone from 
that vacant desk while you were on the floor, and you 
called your doctor and your office? A. Yes. Mr. Aundett 

handed me.that phone. 
79 Q. Do you know where you were laying in rela- 
tion with the desk, sir? A. Well, I wasn’t thinking 
much about that. I was thinking about getting something to 
stop that pain. I couldn’t think to save my soul. 

Q. Do you remember that there was a desk pad by the 
desk? A. No, sir, I don’t remember that. 

Q. Isn’t it a fact, sir, that you were lying across that 
desk pad with your feet just barely off the desk pad after 
you fell? A. I don’t know. I don’t know. I don’t think 
anyone would under the circumstances. 

Q. Do you remember where the telephone was located 
that you used from the floor? A. There were three of them 
there. Which one he handed me I don’t know. I made 
three telephone calls. 
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Q. In falling, isn’t it a fact, Mr. Deane, that you pushed 
the chair at the vacant desk, Mr. Jones’ chair back against 
the cabinet? A. I couldn’t say. I don’t remember it. 

Q. Didn’t you hit that chair in falling? A. No, No, defi- 
nitely not. I hit the floor, that’s all. 

Q. You clearly remember you didn’t hit any chair 
80 or push any chair in falling, sir? <A. Yes, sir. 
That’s a concrete floor, you know. 

Q. Now, isn’t it a fact, Mr. Deane, that that floor has 
a, or had at that time, a dark green rug on it? A. I don’t 
know what it had on it. I didn’t know whether it was a 
rug or whether it— It seemed to me, after I got up it 
seemed to me it was a linoleum, but I’m not certain about 
that. I mean, I wasn’t thinking. 

Q. What did you just say about a concrete floor? A. Be- 
cause that building is a concrete-floored building, with a, 
with a covering. And I was told that later on by someone. I 
don’t remember who it was. But most of those floors are 
concrete in those buildings there. 

Q. Did I understand you incorrectly? Didn’t I hear 
you say that the floor was a concrete floor? A. A covered 
concrete floor; that’s what I understand, yes. 

Q. Covered? <A. Yes. 

Q. And there was a rug on it? A. Not necessarily a 
rug. Could have been. Most of those concrete floors are 
covered with linoleums. Sometimes there’s a rug scattered 
around. 

Q. Directing your attention to Room 702, on November 

10, 1953, in the afternoon, was there a rug on the 
81 floor at that time, of that room at that time? A. 
I couldn’t say. 

Q. You don’t remember? A. I couldn’t say, no, sir. 

Q. Do you recall, Mr. Deane, after you fell, how close 
you were to this wall over here? (Indicating.) A. No, I 
couldn’t say, with any degree of accuracy. I think that it 
was possibly the length of a desk, however much a desk, 
whatever position that desk might have been placed from 
that wall. But I couldn’t say with any degree of certainty. 
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Q. Do you know which way your head was facing and 
which way your feet were facing at that time? A. I re- 
member very little that happened in there, Mr. Strickler. 
I don’t think anyone else would have. 

Mr. Strickler: Would you indulge me one moment, Your 
Honor? 


(Discussion with co-counsel. ) 
Q. (By Mr. Strickler) Was that your left hip that was 


fused, sir? A. That’s right. 


Q. Now, during the period of years, had you, from time 


to time, used a cane in your activities of getting around? 


A. I used a cane, but not for support, Mr. Strickler. 
82 Q. Well, for what purpose did you use a cane? 
A. Dress. 
Q. For dress? A. Yes. Until Dr. White shamed me out 
of it. 
Q. Now, you had come to Government offices with a cane, 
hadn’t you, Mr. Deane? A. Oh, yes. I’ve worn that for 
some years before this accident, but not— Back in the 


thirties, I think it was. Back in the— 


Q. You haven’t used a cane since in the ’thirties? A. 


I haven’t used a cane since—except when I was recover- 


ing from that fracture that I had a short time—since 
Dr. White and Dr. Borden operated on me for gall bladder 


in 1937. 


Q. That was the last time you used a cane except for— 


- A. Well, I used it a short time after that, but Dr. White 


kidded me too much about it and I stopped it in ’37, dur- 
ing 737. 

Q. Let’s see, now. A. Except now I’ll make an excep- 
tion to that: When there was ice on the ground, and I 
had to go out, I would use a cane, because I, to take no 
chances falling. 

Q. You have used a cane in the last five years, 


' 83  haven’t you, sir? A. No. Oh, no. 


Q. On any occasion whatsoever? A. Not that I 
ean recall, no. 
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Q. It’s possible that you have, that you can’t recall? 
A. The only exception, the only exception to that would 
be if there was ice on the ground. I can’t remember, it’s 
been so long, well, since I used a cane now. Except this 
amputation, when I had an artificial leg I used it. But I 
can’t recall when I did use a cane, it’s been so long. 

Q. Now, did you say that you had never stumbled in 
any of the Government offices in which you have been? 
A. No, sir. 

Q. Do you ever recall stumbling on occasions within the 
last five years in Mr. Miller’s office? A. No, sir. No, 
indeed. 

Q. That never happened? A. No, indeed. And I’ve been 
in some right rough places in Government offices. 

Q. With your eye condition, sir, you did not find it 
necessary to take any extra precautions to, or for your 
own protection, that you did prior to the time you had 
any trouble with your eyes? A. None whatever. None 

whatever. 
84 Q. Your eye—strike that, if you will. You’d take 
no precautions, you don’t even consider the fact 
that you might have to take extra precautions because of 
your eye condition? A. None whatever, no. 

Q. And that was true as of November 10, 1953? A. 
Exactly, yes, sir. 

Q. Now, sir, do you recall signing a statement on De- 
cember 1, 1953, one that was taken by Mr. Chalko, in which 
you stated— 

Mr. Strickler: Well, Your Honor, I can do this one of 
two ways: I have subpoenaed the files in which the state- 
ment is contained from the insurance carrier, and I have 
the gentleman available in the other room. And I might 
get that statement in here. Or I have, of course, copied it, 
and I have it in my own notes, and I could just ask him 
whether or not— 

The Court: If counsel has no objection to asking him a 
direct question, whether he made the statement, I see 
no reason why you couldn’t shorten it to that extent. 
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Mr. Faulkner: No objection. 

Mr. Strickler: Any objection? 

Mr. Faulkner: No objection. 

Q. (By Mr. Strickler) Is it true, sir, that on Decem- 

ber 1, 1953, you stated to Mr. Chalko, in a statement 
85 signed by you, in part as follows: ‘‘I stepped into 
the room and shook hands with a gentleman, and was, 

in turn, invited to sit at the desk. I had no sooner let 
go of his hand, after shaking it, when I fell over some 
Dictaphone wire which lay loose upon the floor in front 
of the door.’”’? A. That’s what I assumed it was, yes, sir. 

Q. Now, this statement ‘‘I had no sooner let go of his 
hand after shaking it,’’ that doesn’t, to me, indicate that 
you had walked any distance into the room. A. I hadn’t 
walked in any distance. I told you I only took one or two 
steps. Not more than two steps. 

Mr. Casey: Will the Court indulge us a moment? 

(Discussion of counsel.) 

Mr. Strickler: Your Honor, if I could have just thirty 
seconds, I think maybe this would be finished. 

If the Court please, I am through with my examination 
of the witness. I would like to make one request of the 
Court: That I have been surprised by some testimony, 
having had the benefit of the doctor’s report which says 
that Mr. Deane has no downward vision. And I find now 
he’s testifying he does. 

The Court: No what? 
Mr. Strickler: No downward vision, because of bilateral 
cataract operations. 
86 The Court: I see. 
Mr. Strickler: Because of that unusual fact, Your 
Honor, I would like to arrange at this time for an exami- 
nation, as I relied on their doctor’s reports, that he had 
no downward vision, of this plaintiff. I believe we could 
arrange for one at 5:30 in the afternoon, or 9 o’clock in 
the morning, where it wouldn’t delay the trial. 
The Court: Have you any objection? 
Mr. Faulkner: No. 
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The Court: Well, it’s understood that appropriate ar- 
rangements will be made between counsel. An order can 
be applied for, but I see no necessity for it in view of the 
attitude of counsel. 

Mr. Faulkner: Of course, if Your Honor please, the only 
objection is that we’ve got to do it at the convenience 
of Mr. Deane, because of his condition. 

Mr. Strickler: I think Mr. Deane’s convenience is the 
primary thing. 

The Court: Mr. Deane, either tonight or tomorrow be- 
fore court? 

The Witness Deane: Tomorrow before court will be 
fine, Your Honor. 

Mr. Strickler: Your Honor, because of the condition of 

the eye doctors in this city, I had to wait sometime 
87 to make an appointment. I think we can do it ex- 
peditiously. 

The Court: Do the best you can. Let me know if an 
order will be necessary. 

Mr. Strickler: Thank you, Your Honor. 

The Court: All right. 

Any redirect-examination? 

Mr. Faulkner: Well, make it in the morning, if you can. 

The Court: In the morning. Endeavor to accommodate 
them by making it in the morning, if possible. 

Mr. Strickler: We will do that, Your Honor. 

The Court: All right. 

Mr. Strickler: My assistant, Mr. Casey, has drawn a 
diagram on yellow paper, what I had on the board. If it 
meets everybody’s satisfaction, we might offer that instead 
of having a photograph taken. 

The Court: Very well. It may be marked. That would 
be Defendant’s Exhibit 2, as part of the direct-examina- 
tion, upon the approval of counsel for the opposition. It’s 
merely roughly for illustration. 

Mr. Faulkner: If I might offer this suggestion: We agree 
as to the correctness of the square, but not this line that 
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comes down below here. Everything else except 
88 that line that comes down. Because we expect to 
put in the drawing of the man. 

The Court: Well, it’s simply illustrative of the testi- 
mony. 

Mr. Faulkner: That’s all right. I just wanted to say 
that we agree with the square, but not that line at the 
bottom. 

Mr. Strickler: That’s not to scale, Your Honor. It’s 
not meant to reflect windows and everything else that’s 
there. 

The Court: The clerk may mark it Defendant’s Exhibit 
2, and it will be received in evidence as part of the cross- 
examination. 


a * * * * oe a * € * 


134 Mr. Strickler: —we are trying to make arrange- 
ments to have an eye doctor examine Mr. Deane. 
We haven’t been successful yet. We called three or four, 
and they’re all tied up tomorrow morning. 
The Court: We will stand in recess until 10 o’clock to- 
morrow morning. 


89 Now, if Your Honor please, I ask Mr. Strickler, 
is Mr. Audett in the country? 

Mr. Strickler: Your Honor, Mr. Audett has gone to, 
for the last two and a half months, to, I believe it’s Geneva, 
to some International Monetary conference. He’s not here. 
We have his deposition, which was taken by Mr. Faulkner, 
and I think both of us agree that the deposition was as 
illustrative of his testimony as if he were here himself. 

The Court: I can read that deposition, if you 
90 have no objection, overnight. Why don’t you mark 
it as an exhibit and offer it, with the same effect as 

if it were read in open court? 

Mr. Faulkner: Plaintiffs’ Exhibit No. 5; that’s right, 
sir? 

The Clerk: Yes. 
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Mr. Faulkner: No. 5. With this addition, if Your Honor 
please: In that exhibit, I asked, examined Mr. Audett 
with respect to a drawing which was in the possession of 
Mr. Rafferty, who was then Assistant District Attorney. 
It was understood that I would be furnished a copy of 
that. I would like to make that drawing part of that 
exhibit. 

The Court: Any objection? 

Mr. Strickler: Well, with an explanation, no objection, 
Your Honor, if I may. 

The Court: Well, is it such an explanation as you can 
properly make later on, or did you want to make it now? 

Mr. Strickler: I think I might make it now. And it’s 
just that the deposition clearly identifies this not as a 
scale model drawing. 

Mr. Faulkner: Oh, that’s agreeable. 

Mr. Strickler: It’s what the witness recalled two years 
later. 

The Court: I will ask the clerk to attach the diagram. 


It will be deemed part of Exhibit 4 of the plain- 
91 tiffs, if that’s agreeable. 
Mr. Faulkner: Yes. 


(Plaintiffs’ Exhibit No. 5 was thereupon marked for 
identification and received in evidence.) 


@ e & * * * * 
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Deposition and Exhibit of T.B. Audett’s 
Plaintiff’s Exhibit No. 5 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3048-54 


Henry B. Deane anp KatHuren P. Deane, 6908 8th Street, 
N. W., Washington, D. C., Plaintiff's 


vs. 


Unirep Srates or America, c/o U.S. District Attorney for 
the District of Columbia, U. S. Courthouse, Washing- 
ton, D. C., Defendant 


DEPOSITION 


On this 31st day of January, 1955, at 2:00 o’clock p.m., 
by oral agreement between counsel, Mr. T. B. Audett 
appeared at the offices of Faulkner and Shands, (940 Shore- 
ham Building, Washington, D. C.) attorneys for the plain- 
tiff, with Mr. Joseph A. Rafferty, Jr., Assistant District 
Attorney, for the purpose of taking the deposition of Mr. 
Audett under Rule 30 of the Federal Rules of Procedure. 


Direct Examination 
By Mr. Faulkner: 


Q. Mr. Audett, will you please state your full name? 
A. T. B. Audett. 

Q. What is your age? A. My age is 49. 

Q. Where do you reside? A. 4512 Woodfield Road, 
Kensington, Maryland. 

Q. What is your present employment? A. I am Assistant 
Deputy Commissioner at the Bureau of Customs. 

Q. Were you so employed at the Bureau of Customs 
on November 10, 1953? A. Yes. 

Q. Where was your office at that time? A. In Room 
702, Wilkins Building. 

Q. On H Street? A. Yes, 1512 H Street. 
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Q. On November 10, 1953 did you have a visitor by the 
name of Henry B. Deane call at your office? A. Yes. 

Q. What time was that? A. It was in the afternoon, 
I don’t recall the exact time. 

Q. Do you know what his employment was? A. Well, 
I recall that he said he represented a firm which was 
surety for a bond in connection with certain merchandise 
on which appraisement was being withheld. 

Q. Did he tell you the purpose of his visit? A. Yes, he 
wanted to get information as to whether or not appraise- 
ment of this merchandise was being withheld. 

Q. Do you know what time it was? A. As I recall it 
was early in the afternoon. 

Q. At what door did he enter? A. The door of Room 702. 

Q. From the hallway? <A. Yes. 

Q. Did he knock, or just enter? A. He just opened the 
door and entered. 

Q. What happened when he came in? Did you speak 
to him? A. When he entered I was sitting at an adding 
machine, adding some figures, and when I saw him enter 
I rose and turned to get him a chair. I don’t recall 
whether I said, ‘‘I will get you a chair.”’ 

Q. When he entered, he said he was Mr. Deane and you 
turned to get him a chair? A. That is right. 

Mr. Faulkner: Mr. Rafferty has exhibited to me a draw- 
ing which shows substantially the general location of the 
furniture in the room. Is that correct, substantially? 
A. Yes. 

Q. This drawing substantially locates the furniture in 
the room as it was at that time? A. Yes. 

Mr. Faulkner: I will ask that this be identified as Plain- 
tiffs’ Exhibit No. 1, and it will be retained by Mr. Rafferty, 
and he will let us have a copy of the original at some 
future time. 

Q. Approximately what was the size of that room? A. I 
would say it was approximately the same size as this room, 
possibly slightly larger. 
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Q. This room is close to 13 x 13. A. That sounds 
about right. 

Q. Mr. Audett, this exhibit shows a door to Room 702 
slightly open and a wire, or at least a line near the door- 
way, where it opens, and also shows five boxes, will you 
explain what they are? A. The line represents the adding 
machine cord. 

Q. One of those heavy cords? A. Yes, a round cord 
covered with rubber and extending from a plug in the 
wall to the adding machine, which was in front of a row 
of filing cases. 

Q. Where were you seated when he knocked? A. He 
- did not knock. I was sitting at the adding machine near 
the open door when he entered. 

Q. What did you do? Did he speak to you? A. He 
spoke first, as I recall, and identified himself, and I rose 
from my seat and turned to get a chair for him. 

Q. Then what happened? A. I heard a sound of a fall 

while I was getting the chair. 
| Q. Where did you go from the adding machine to get 
the chair? A. I turned and went toward the back of the 
office, where there were some extra chairs. 

Q. At that time you heard the fall? A. Yes, I heard 
a thud. 

Q. How far, how many steps had you gone from the 
machine? A. I would guess probably four or five steps. 

Q. This line, across here, indicating the wire, can you 
say from your present recollection approximately the 
length of that wire between the point where it was plugged 
in to the point where the tabulating machine was? A. 
I can’t from my recollection. 

Q. The distance from that wire to the tabulating ma- 
chine? A. I don’t think I could from my recollection. 
I can give you the length of the cord if you wish. 

Q. All right, what was the length of the cord? A. The 
length of the cord was 12 feet 4 inches. 

Q. You say you cannot say just about how far the 
machine was from the door? Let me put the question this 
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way: You have this drawing. You show the machine 
located at a point along the side of the filing cabinets from 
the door. Would that give you any idea of the distance? 
A. That is right, the wall plug was 6 feet above the floor, 
so I would guess the adding machine was probably about 
5 feet from the door. 

Q. You say the wall plug was 6 feet above the floor? A. 
Yes, sir. 

Q. How much was the wire raised before it reached the 
adding machine? A. The cord was along the floor, it 
dropped down from the outlet and ran across the floor. 

Q. At the point where it was connected with the tabu- 
lating machine, was there an extra amount of that wire? 
A. I can’t say positively. I do know there was enough 
slack in the cord so that it more or less lay flat across 
the floor from the socket to the adding machine. 

Q. Do you recall that you may have had some part of 
the length of that cord in your hands? A. No, sir. 

Q. Where was it then? A. I don’t understand. The cord 
was connected on the adding machine which I was using. 

Q. Where was that excess of the cord, on the floor? 
A. If any excess, it would have been on the floor. 

Q. You say you got up to get him a chair? Had you 
greeted him before you rose? A.I don’t recall with 
absolute certainty what was said. I do remember he 
identified himself as he came in and to the best of my 
recollection I did tell him I would get him a chair. 

Q. You don’t recall that you shook hands with him and 
then turned to get the chair? <A. No, sir, I do not. 

Q. But you did invite him to sit down, didn’t you? A. I 
did say I would get him a chair. 

Q. You testified you heard a thud, when you turned 
around what did you see? A. I saw he was lying full length 
on the floor. 

Q. Using this exhibit as an illustration, approximately 
what is the distance of this open door of room 702 to the 
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point where you saw him lying on the floor? A. Probably 
about 6 or 7 feet. 

Q. When you say 6 or 7 feet, from what point is that? 
‘A. From the door to the approximate place where his 
feet were. 

Q. What direction was his head? A. His head was 
toward the far wall of the room. 

Q. Looking at this exhibit, when you say the far wall, 


is it directly forward from the opening of Room 702? A. 
No, sir, the wall toward the left of the opening. 


Q. About 6 feet from that you say? A. That would be 
my recollection. 

Q. May I ask this, this exhibit shows a rectangular 
drawing, then a smaller drawing at the end, will you de- 
scribe what they are? A. The large rectangle is a double 
desk and the smaller rectangle at the end was the mat 


on which a chair was placed. 


Q. Where was his head with respect to that mat that 


you speak of? A. His head was in the direction of the 


far side of the mat. In other words, his feet were at or 
near the near side in relation to the entrance and his 
head on the far side. 

Q. How far to the right of the mat, looking at the 
picture directly, did his legs extend? A. I would say 
very little if any. As I remember, his feet were just 
about on the mat itself, or just off the near edge. 

Q. How wide is that mat? A. It was probably about 


5 feet long to the best of my recollection. 


Q. I am asking that question with respect to the other 
side of the table, as compared to the other side of the desk. 
You say about 5 feet? A. I believe so. 

Q. This square object at the lower part is a chair? A. 
That is right. 

Q. Where was the chair you were going to get for Mr. 
Deane? A. The chair I was going to get him was near the 
opposite side of the double desk. 

Q. Looking straight ahead from the entrance? A. That 
is right. 
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Q. At that time, the only chair available was this one? 
The one here on that mat? A. That would have been the 
chair closest to Mr. Deane. 

Q. Whose chair was it? A. Mr. Jones’. 

Q. Where was your chair? A. At the opposite end of 
the double desk. 

Q. Mr. Audett, were you the only one in the room at 
that time? A. Yes, I was. There should be another mat 
and another chair at the opposite end of the desk. 

Q. Then, so far as your knowledge of this fall is con- 
cerned, it occurred after you had turned from Mr. Deane 
to get a chair, or after you had taken two or three steps? 
A. Yes, after I had turned. 

Q. At or about the time you turned, what, if anything, 
did you say to him about a chair. A. It is my recollection 
that I told him I would get him a chair. 

Q. That is why you turned around after greeting him? 
A. That is right. 

Q. You don’t know of your personal knowledge how he 
fell? A. No, sir. 

Q. I am not certain whether I brought this out, while 
you testified the room was approximately 13 feet square, 
how wide was the door, roughly? <A. It was a normal 
sized door, about the size of that door. 

Q. About 314 feet? A. Yes, about 3 feet. 

Q. How far, approximately, was this mat, the left side 
of the mat, as we look at the drawing, from the wall to 
the left. A. Probably about 3 feet. 

Q. Were there windows on that left wall, as we look at 
the picture? A. Yes, there were. 

Q. Did you notice after the accident that the wiring was 
still plugged into the tabulating machine? A. Yes, sir, 
it was. 

Q. Did you notice whether or not any wiring was lying 
on the floor other than the extension to the tabulating 
machine? A. There was no wire on the floor other than 
that in any place where Mr. Deane could possibly have 
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stumbled on it. The only other wires were the telephone 
wires and they were not in any place where he would have 
crossed them. 

Q. You testified the plug was about 6 feet high and the 
wire extended from the plug to the floor and over to the 
tabulating machine? A. That is right. 

Q. That was a distance of approximately how much? 
A. Somewhere around 5 feet. 
| Q. What was the length of the cord? A. Twelve feet, 
four inches. We checked exactly. As a matter of fact, 
at the time we checked the length of the cord we went 
back to the office and placed both the adding machine and 
the cord in as nearly as possible the position it was in 
at the time the accident occurred. 

Q. Of course you stated that you did not see him fall. 
A. No, sir, I did not. 

Q. When you turned around his body was lying partially 
on the mat? A. Almost wholly on the mat. 

Q. With his feet extended to the right of the mat approx- 
imately? A. As I recall, yes, sir. 

Q. You testified you heard a thud. Did you hear any- 
thing else before that? A. No, sir. 

Q. No shuffling of feet or anything? A. No, sir. 

Q. Did he let out any ery or anything? A. No, not 
even after he fell. 

Q. Did you have any lights on in the room? A. I don’t 
recall frankly. 

Q. Was it normally a room which was lighted by the 
natural light rather than electric lighting on fair days? 
‘A. It was normally lighted quite well by the windows, 
except on cloudy days. I don’t recall whether we had the 
lights on that day. 

Q. How many windows were in the room, looking to the 
left of 702? A. My recollection is two large windows. 

Q. Straight ahead from 702? A. None. 

Q. To the right? A. There was an adjoining office there. 

Q. On the same line with the entrance of 702 were there 
any windows? A. No, sir. 
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Q. The only windows were these two on the lefthand side? 
A. Yes. 

Q. You think they were large windows? A. My recol- 
lection is that they were large. 

Q. What were you doing at the time he entered? A. I 
was tabulating some figures. 

Q. Did you have any artificial light at that time? A. I 
don’t recall. My best guess is that since I was working 
with the files I probably had the artificial lights on, but I 
don’t recall with certainty. 

Q. This wire that is shown plugged in, was that normally 
removed when you finished your tabulating? A. No, 
normally it was left connected. Of course, the adding 
machine would be pushed back out of the way. 

Q. About that point, on this drawing? A. It would be 
pushed back into the neighborhood where the plug was. 

Q. To the left of the door entrance? A. Yes, sir, fhat 
is right. 

Q. What is this distance between the entrance to 702 
and this line, which I presume is another door to the left 
of 702—this double line space? A. This can all be verified. 
My guess is that it is probably about 5 feet. 

Q. What is the size of this tabulating machine that you 
were working on? A. The adding machine itself is rather 
small, probably a little over 12 inches long and maybe 8 
inches in width. 

Q. And how high—about 3 feet? A. No nothing like 
that, possibly 6” high. 

Q. Then it was ona table? A. Yes, sir, it was on a mov- 
able stand. 

Q. What was the surface of that movable stand? A. 
Probably about 18 inches square. 

Q. How high was it? A. It would be not quite as high 
as a normal desk, in other words it was designed for an 
adding machine or typewriter. Probably about 3 inches 
lower than a desk. 

Q. Why were you working there by these filing cabinets? 
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A. Because I was getting material I was tabulating from 
the files. 

Mr. Faulkner: I have no further questions, Mr. Rafferty. 
' Mr. Rafferty: I have a few questions. 


By Mr. Rafferty: 


Q. Did you say, Mr. Audett, in describing this adding 
machine cord that, from the point where it was inserted 
in the socket to where the adding machine actually was, 
was the cord drawn taut or was there some slack? A. The 
cord was lying more or less flat on the floor from a point 
directly below the socket up to the point of the adding 
machine. 

Q. Would you describe it as being flush with the floor? 
A. Yes, from directly below the plug up to the tabulating 
machine. 

Q. Do you know the size of this cord? <A. I can verify it 
by reference to my notes. 

Q. Is this the actual measurement of the identical cord? 
A. Yes, after the accident—of the identical cord—it was 
5/16 inch. 

Q. Is that the circumference of the cord? A. No, the 
diameter. 

Q. Do you recall the kind of shoes Mr. Deane was wear- 
ing? A. I noticed after the accident that he had a raised 
heel. 

Q. Do you recall, after the accident, whether the heel 
that was raised was the one injured? <A. It was. 

Q. Did you state earlier on direct examination that this 
adding machine cord was not pulled out of the socket? 
A. Yes, that is right. 

Q. Do you recall the kind of socket, in regard to whether 
it was a tight or loose holding socket? A. It was rela- 
tively loose socket because the weight of the plug would 
always pull it partly out. 

Q. Was it partially pulled away from the wall prior to 
the time Mr. Deane entered 702? A. I don’t know, frankly. 
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Q. Would it be normal for it to be partially pulled 
from the wall during use of the adding machine? A. 
Normally yes, the weight of the cord would do that. 

Q. Which direction did Mr. Deane move with relation 
to where the outlet was, that is where the cord was ex- 
tended. Did he move toward the outlet or away from it? 
A. Well, I didn’t actually see which direction he moved 
because I turned to get him a chair immediately after he 
entered. I could only assume by the direction of his fall. 

Q. When you turned and saw Mr. Deane on the mat, 
where would that be in relation to the socket, would that 
be going away or toward the socket? A. Well, actually 
you couldn’t say it was either going toward or away from 
it. He fell to the left of where the socket was located. 

Q. You state you do not recall whether or not there was 
any artificial light? A. Not positively. I could only 
assume it was probably on because I was using the files. 

Q. Do you recall the condition of the light, whether it 
was good or bad? A. There again, while I have no positive 
recollection, I assume that had the light been bad I would 
have turned on the artificial light. 

Q. Were the lighting conditions good or about normal? 
A. Normally fairly good. 

* Q. Following his fall, did you have occasion to have 
any conversation with him. A. Yes. 

Q. Did he tell you he had broken this same leg on prior 
oceasions? A. Yes, he did say that. 

Q. Did he tell you the same leg was very slow in healing? 
A. Yes, he did. 

Q. Did he ever tell you he was instructed how to fall 
because of this condition in his leg? A. It seems to me 
he did say something about having been instructed, but 
I don’t have any positive recollection of that point. 

Q. Had you had occasion to use the adding machine 
in the position it was in at the time of this fall, on prior 
occasions? A. Yes. 
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Q. Had the adding machine been left in the position it 
was in, at the time of the fall, unattended on prior occa- 
sions. A. Not for any long period of time, for a few 
minutes. If anyone left it for any time he would have 
pushed it back against the wall. 

Q. During the course of the time you would actually be 
using the adding machine, on the day Mr. Deane fell, had 
other persons frequented the office? A. Other people work- 
ing in the office had, yes, probably the men in the office 
on the other side, in 701. 

Q. Had other visitors as well? A. I don’t think any 
other visitors had. I don’t recall it, because other visitors 
would come in from 703, and had no occasion to cross where 
the adding machine cord was. 

Q. Do you recall whether Mr. Deane was wearing glasses 
at the time of the accident? A. My best recollection is 
that he was, but I couldn’t say positively. 

Q. Do you recall, following the accident, whether Mr. 
Deane knew what caused him to fall, or did he describe to 
you what caused him to fall? A. The first statement he 
‘made was that he fell over the telephone wire. 

Q. In conversation with you—do you mean he fell over 
the telephone wire? A. No, I don’t. After the accident, 
‘he asked me to get his doctor on the telephone and he 
talked to him and one other doctor and in one of these 
conversations, he said he had fallen over the telephone cord. 

Q. Now following the telephone conversations, did you 
and Mr. Deane have a conversation? A. Yes, 

Q. During that conversation, did Mr. Deane tell you 
what caused him to fall, if anything? A. After the acci- 
dent, Mrs. Dowling suggested Mr. Deane should sign one of 
‘these accident reports, and when he filled in the reason, 
to the best of my recollection, Mr. Deane, Mrs. Dowling 
and myself decided he had probably caught his foot on 
the adding machine cord. 

Q. Do you say from that, Mr. Deane was not sure him- 
self? A. Yes, that was my impression. 
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Q. Did he say that to you? A. He didn’t state it to me, 
that he was not sure. 

Q. Did he state it to anyone else in your presence? A. 
Not that I recall, first in the telephone conversation he 
had stated he had fallen over the telephone cord, and 
later he agreed with Mrs. Dowling and me he had probably 
caught his heel on the adding machine cord. 

Q. Did you ask Mr. Deane to come to your office? A. 
No, I did not. 

Mr. Faulkner: I have just a few more question. 


By Mr. Faulkner: 


Q. Mr. Audett, Mr. Rafferty asked you if any other 
people had entered your room and you said they had 
entered from 701. A. Other people working in the same 
office. 

Q. There was an entrance from 701 directly into 702? 
A. Yes, sir. 

Q. That is this line on the drawing? A. Yes. 

Q. And people from 703 came in from that open space 
at the righthand side? A. Yes, where visitors normally 
came. 

Q. This room 702 was always unlocked was it not? A. 
No, it was normally kept locked, most of the time, because 
we preferred that visitors come into 703. 

Q. You don’t have any recollection how it happened to 
be unlocked that day? A. No, sir. 

Q. Mr. Rafferty also asked you about the condition of 
the plug in the electric socket. Do you recall what type 
of prong was on the end of the cord? A. They were the 
usual type, the straight prong. 

Q. Approximately what was the length of the prongs? 
A. Oh, probably about 14 inch. 

Q. As a matter of fact, the end of the wire was 5/16 
inch, the end of the wire into which the prongs fit was a 
pretty heavy cord? A. Yes. 
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Q. So far as the socket itself in which the plug fit, were 
those slits perpendicular or horizontal, do you recall? A. 
They were perpendicular, so that when the weight of the 
plug pulled the plug out it would stay in. 

Q. In other words, it hung down slightly? A. That is 

right. 
- Q. Am TI correct in understanding that you did not invite 
him to sit in the chair by the double desk? A. No, sir, I 
did not. My chair is at the other end and I planned to 
drop a chair for him near my desk. 

Q. I assume the office had a telephone. A. Yes. 

Q. More than one? A. There were two instruments, one 
on the desk at my hand and one on Mr. Jones’ side. 

Q. From what point did the cords go from the instru- 
ments? A. From the left side, as I recall, where Mr. 
Deane could not possibly have come in contact with them. 

Q. When Mr. Deane came in, you stated you greeted him 
as he came in and then said you would get him a chair? 
A. I told him, to the best of my recollection, that I would 

get him a chair. 

- Q. And then you turned and walked toward the far end 
of the room? A. That is right. 

Mr. Faulkner: That is all I have to ask. 





By stipulation of counsel, signature by the witness was 
waived. 
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152 Mr. Faulkner: The plaintiff rests, Your Honor 
please. 

Mr. Strickler: If the Court please, I’d like to at this 
time make a motion for a directed verdict. 

I won’t argue at length— 

The Court: Very well. 

Mr. Strickler: (Continuing) —but I feel that the plain- 
tiff here, the only testimony in the case is that he went 
into a room, 702, for the purpose of getting information 
for his company. There’s no showing whatsoever that 
the Government would benefit. 


(Mr. Strickler argues motion on behalf of the Gov- 
ernment.) 


E. Wallace Teagarden 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as 


follows: 
The Clerk: Defendant’s Exhibit 3. 


(Defendant’s Exhibit No. 3, Witness Teagarden, was 
thereupon marked for identification.) 


Direct-Examination 
By Mr. Strickler: 


Q. Mr. Teagarden, would you state your name, please, 
and tell us where you live? A. BE. Wallace Teagarden; 
I live in Arlington, Virginia. 

Q. The address, sir? A. 2034-21st Street, North. 

Q. And what is your occupation, Mr. Teagarden? A. 
I’m Engineering specialist for the Bureau of Customs. 

Q. And over this past week you have prepared this 
diagram marked Defendant’s Exhibit 3? A. I have. 

Q. Now, what scale is your diagram drawn to, Mr. 
Teagarden? A. One inch equals one foot. 
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Q. Do you know the measurements of the room, 
155 how large the room is? A. The room across is 
sixteen feet, eight inches. 

Q. And that is across? A. From the moulding to the 
moulding line. 

Q. And this dark figure here, this line just one line 
away from this black is the moulding you refer to? A. 
Yes, sir. 

Q. And that distance was sixteen foot, eight inches? 
A. Yes, sir. 

Q. And the depth of the room, that is, as you come in 
the door to the street side, the window side, what is that 
measurement, sir? A. That, I do not remember right 
off. 

Q. Do you have a ruler so you could measure it? A. 
Yes, sir. (Measuring.) Nine feet— Nineteen feet, four 
inches. 

Q. That is from moulding to moulding? A. Yes. 

Q. How far does the moulding jut out, sir? A. Two 
and a half inches from the wall, plaster wall. 

Q. All right, sir. Now, what is the width of this door- 
way, sir? A. Three feet, no inches. 

Mr. Faulkner: What doorway? 

The Witness: The— 

Mr. Strickler: The doorway to Room 702 from the 
156 outside corridor. A. That’s correct. That door’s 
three feet, no inches. 
Q. (By Mr. Strickler) And is that the width of the door, 
' the portion of the door that swings open and closed? A. 
Yes, that’s the door opening. 

The Court: That was three feet, two inches? 

The Witness: Three feet, no inches. 

The Court: No inches. 

Q. (By Mr. Strickler) How high is this plug, indicated 
- to the left of the doorway of 702, from the floor, sir? 
A. The bottom of the box is five feet, eleven and a half 
inches above the floor. 
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Q. Now, did you make certain models, scale models, of 
furniture, sir, to be used on this chart? A. Yes, I did. 

Mr. Strickler: Your Honor, I am going to drop this 
witness now, and ask no further questions. But the other 
witnesses will identify the scale models. 

The Court: Now, this plug location, does the witness 
know of his own knowledge where the plug was located in 
the room, and that this location located on Exhibit 3 is an 
accurate representation? 

Mr. Strickler: This witness’ knowledge is probably only 
as of this weekend. My other witnesses will establish that, 

too, Your Honor. 
157 The Court: I see. The witness does know that as 
of the present time, or at the time this observation 
was made within the week. 

Mr. Strickler: I will ask him, Your Honor. 

The Court: All right. 

Q. (By Mr. Strickler) Do you know whether this plug 
was located in the same position on November 10, 1953? 


A. No, I do not. 
Q. And your testimony is that this plug, over. this week- 
end, was located in that position? A. That’s correct. 
Mr. Strickler: No further questions. 
Mr. Faulkner: Just one or two, if I may, Your Honor. 


Cross-Examination 
By Mr. Faulkner: 


Q. You say you are an engineer? A. Yes, sir. 

Q. Are you an electrical engineer? A. I have a rating 
as professional engineer. 

Q. Do you know the purpose of the use of plugs put 
in these Government buildings? <A. Yes, sir. 

Q. And assuming this plug was up five feet, eleven inches, 

as it is now, what is the normal purpose of a plug 
158 up that high? A. Many times for fan outlets. 
Mr. Faulkner: That’s all. 
Mr. Strickler: No questions. 
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The Court: You may step down. 
The Marshal: May this witness be excused now? 
Mr. Strickler: Yes. I’m sorry. He may. 
The Court: He may be. 
' Mr. Strickler: Call Mr. Jones, please. 





Winton P. Jones 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct-Examination 
By Mr. Strickler: 


Q. Will you state your name, please? A. Winton P. 
Jones. 

Q. And where do you live, Mr. Jones? A. I live in 
Rockville, Maryland. 

Q. And where are you employed, sir? A. At the Bureau 
of Customs. 

Q. How long have you been employed in the Bureau of 

Customs? A. Approximately thirteen years. 

159 Q. What is your position there, sir? A. Assistant 

deputy commissioner. 

Q. And what was your position on November 10, 1953? 
A. The same. 

Q. And what duties did you perform in your position? 
A. Assist the deputy commissioner in administration of 
the appraisers in the field. 

'  Q. Now, directing your attention to November 10, 1953, 
were you present in Room 702 when Mr. Audett (7?) fell? 
A. No, I was not. 

Q. Did you at that time occupy Room 702 with Mr. 
Audett? <A. Yes. 

Mr. Faulkner: Just a minute, if Your Honor please. 
I don’t understand that question—‘‘at that time’’. 

The Court: Well, he says he wasn’t present. I under- 
stand the question. 
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Mr. Faulkner: I want to be sure that Your Honor under- 
stood that. 

Q. (By Mr. Strickler) The two of you shared the 
occupancy of Room 702? A. That is correct. 

The Court: But you weren’t physically present at the 
time of the fall? 

The Witness: That’s right, Your Honor. 
160 Mr. Strickler: Now, mark this Defendant’s Ex- 
hibit 4 for identification, please. 


(Defendant’s Exhibit No. 4, Witness Jones, was there- 
upon marked for identification.) 


Q. (By Mr. Strickler) I show you this object marked 
for identification as Government’s Exhibit No. 4 and ask 
you if you have seen that before, sir. A. Yes, I have. 

Q. Will you tell us what it is? A. It’s a scale model of 
the desk that was occupied jointly by Mr. Audett and 
myself. ; 

Q. And have you checked the measurements of the desk, 


and the model, according to the scale of one foot to an 
inch? A. Yes, I have. 

Q. And is that a correct representation? A. It is. 

Q. Now, sir, will you place that desk on the diagram in 
the position that it was in Room 702? 

If you need other objects to assist you, I can identify all 
of them and ask you to place them all at the same time, sir. 
A. It probably would be a help. 

Mr. Strickler: Mark this defendant’s exhibit. 

The Clerk: Five for identification. 


(Defendant’s Exhibit No. 5, Witness Jones, was there- 
upon marked for identification.) 


161 Q. (By Mr. Strickler) I show you Defendant’s 
Exhibit 5 for identification, and ask you if you can 
identify it for us, sir. A. That is correct, I can. 
Q. And tell us what it is. A. It is a typing table that 
was used between this desk and the window to hold file 
boxes. 
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Q. And you have taken the measurements of that typing 
table and compared those measurements with the exhibits 
you have in your hand to know that they’re accurate to 
the scale of one inch to a foot? A. That is correct. 

Mr. Strickler: Mark this Defendant’s Exhibit 6 for 
identification. 


(Defendant’s Exhibit No. 6, Witness Jones, was there- 
upon marked for identification.) 


Q. (By Mr. Strickler) Mr. Jones, I show you an object 
marked for identification as Defendant’s Exhibit 6, and 
-ask you if you have seen that before, sir. A. Yes, I have. 

Q. And what is that? A. That is a map cabinet that 
was behind my desk against the wall. 

Q. And you have checked the dimensions of the map 
cabinet with that model marked as an exhibit for indentifica- 

tion, and they are the same, according to the scale 

162 ~= of one inch to a foot? A. They are. 
, The Clerk: Defendant’s Exhibit 7 for identifica- 
tion. 


(Defendant’s Exhibit No. 7, Witness Jones, was there- 
upon marked for identification.) 


Q. (By Mr. Strickler) I show you this object, marked 
for identification as Defendant’s Exhibit 7, and ask you 
if you have seen that before, sir. A. This is the chair 
that goes on my side, I presume. There are several 

chairs there. Is this the roller? 

— QQ. Yes. A. Yes, I have seen that. 

Q. Did you take the measurements of that chair, Mr. 
Jones? A. No, I did not. 

Q. You do not know that that is a correct representa- 
tion? A. No. 

The Clerk: Defendant’s Exhibit 8 for identification. 


(Defendant’s Exhibit No. 8, Witness Jones, was there- 
upon marked for identification.) 
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Q. (By Mr. Strickler) I show you Defendant’s Exhibit 
8 for identification, and ask you if you can indentify 
163 that object, sir. A. Yes, I can. 

Q. And will you tell us what it is? A. That is 
the chair mat that went under the desk chair on my side 
of the desk. 

Q. And did you take the measurements of that pad, and 
have you measured that object to see that the measure- 
ments are the same according to the scale of one inch 
to a foot? A. Yes, I measured the mat, itself, and com- 
pared the scale model and found it to be correct on that 
seale. 


(Defendant’s Exhibit No. 9, Witness Jones, was there- 
upon marked for identification.) 


Q. (By Mr. Strickler) I show you Defendant’s Exhibit 
No. 9 for identification, ask you if you can identify that, 
Mr. Jones. A. Yes. 

Q. Will you tell us what it is? A. This is the telephone 
stand that stood to the lefthand side of this desk, and in 
this position, approximately. 

Q. Have you measured that telephone stand, and the 
model of it, to see that they are the same according to 
the scale of one foot to an inch? A. No, I did not. 

Q. Now, Mr. Jones, would you place on the diagram, 
in the position that they were located in Room 702, the 

various objects that I have given you? 
164 Mr. Strickler: I might interject, Your Honor, if 
there’s any objection to the chair and the telephone 
stand, I will not ask Mr. Jones to place them. I will prove 
it by later testimony they are the same. 

The Court: Well, I suppose that they can be placed, 
subject to being connected up. 

Mr. Faulkner: If Your Honor please, we are not con- 
cerned with them. 

The Court: Pardon? 
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Mr. Faulkner: We are not concerned with that. That’s 
clear on the other side of the room from where the 
accident happened. 

The Court: All right. 

Q. (By Mr. Strickler) Well, would you place those 
objects where they were, then, Mr. Jones? A. They were 
approximately in the position where they are at the present 
time. 

Mr. Strickler: You Honor, I wonder if we might take 
thumbtacks and staple these down in the various locations. 

The Court: As long as you don’t go through the exhibit 
down into this lovely woodwork. 

Mr. Strickler: All right; sir; we will be careful. 

Q. Would you do that, Mr. Jones? A. Yes, be glad 

to. 
165 The Court: The record may show that the witness 
has placed the scale models, and anchored them 
with thumbtacks. 

Mr. Strickler: Thank you, Your Honor. I don’t think 
we will need this any more, with this particular witness. 

The Court: That’s with reference to Defendant’s Ex- 
hibits 3 to 9, inclusive? 

Mr. Strickler: Yes. Would the Court prefer that I 
move their admission after each exhibit, or at the close 
of the case? | 

The Court: Well, you can continue to refer to them as 
‘‘proposed exhibits’? and offer them at such time as you 
desire, in the absence of objection. 

Mr. Strickler: All right. 

Q. (By Mr. Strickler) Mr. Jones, I’d like to direct your 
attention to this adding machine, portable stand. Would 
you examine that, sir, if you need to, to tell us whether 
or not it’s the same one that was in Room 702 of the 
Wilkins Building on November 10, 1953? A. It is. 

Q. And is the stand the same? A. Yes. 

Q. And is this the cord that was attached to this 
166 machine at that time, sir? A. Yes, it is. 


» 
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Mr. Strickler: I would like to have the machine and stand 
marked as— 

The Clerk: Defendant’s Exhibit 10, for identification. 

The Court: That identification will apply, then, to the 
machine and stand, plus the cord attached to the machine. 

Mr. Strickler: That’s right, Your Honor. 

The Court: All right. 


(Defendant’s Exhibit No. 10, Witness Jones, was there- 
upon marked for identificaton.) 


Q. (By Mr. Strickler) Now, Mr. Jones, in the normal 
course of the business of Room 702, was it natural to 
use this machine at varying places in the room? A. Yes, 
it was used frequently in different locations in that same 
room. 

Mr. Casey: Hold your voice up, please. 

The Court: Are you offering Defendant’s Exhibit 10 
in evidence? 

Mr. Strickler: I will offer all exhibits up to the present 
time in evidence, Your Honor, if it’s— 

The Court: Any objection? 

Mr. Faulkner: Subject to cross-examination. 

The Court: Well, of course, they’re always subject to 

cross-examination. Defendant’s Exhibits 3 through 
167 10, inclusive, will be received in evidence. 
Mr. Strickler: Thank you, Your Honor. 

The Court: If anything develops on cross-examination 

which would render them inadmissible, move to strike. 


(Defendant’s Exhibits No. 3, 4, 5, 6, 7, 8, 9 and 10, 
Witness Jones, were thereupon received in evidence.) 


_ Q. (By Mr. Strickler) Now, Mr. Jones, directing your 

attention to November 10, 1953, where was this adding 
machine, Defendant’s Exhibit No. 10, normally kept when 
it was not inuse? A. That is a difficult question to answer. 
There was no normal—you say ‘‘normal’’—place. It was 
normally just placed out of the road where it, wherever 
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somebody was using it. It was used in three or four 
different rooms, and I can’t say that there was a normal, 
one normal spot to keep it. 

Q. When it was in Room 702, where was it, sir? A. 
Under— Right in here, between these two doors. 
(Indicating on diagram.) 

Q. And let us assume that the adding machine would 
have been used in this area over here by the door. Where 
would it have been plugged in? A. Right here. (In- 
dicating.) There’s a receptacle up—I don’t know the 

number of feet, but, anyway, on this wall close to 
168 this door. It’s indicated on the chart. And to the 

best of my recollection that’s the correct spot. 
That’s where it was plugged. 

Q. How high off the ground was it, sir? A. Estimating, 
I would say roughly six feet. 

The Court: Now, by— 

A. Five to six feet. 

The Court: By ‘‘this door’’ you mean the door 
furnishing ingress and egress from and to the corridor? 

The Witness: That’s correct, sir. 
| The Court: There’s only one door that was used for 
that purpose at the particular time? 

The Witness: That’s right, sir. 

Q. (By Mr. Strickler) Mr. Jones, what entranceway 
was normally used to gain access to Room 702? A. The 
normal entrance was through the door in 703. That was 
the reception room for the suite of offices, and all visitors 
were received there, and normally came into 702 through 
this center door that connects. 

_ Q. Was the corridor door of Room 703 always kept open 
during business hours? A. No, it was not. 

Q. How about the door to Room 702? A. Oh, I beg 
your pardon. You said 703? 

Q. 703. A. TI beg your pardon. That door was kept 
open. 
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169 Q. I see. Now, how about the— 
The Court: Just a minute. By ‘‘open’’, do you 
mean physically open or unlocked? 

The Witness: Open, sir. 

The Court: I see. 

Mr. Faulkner: I didn’t hear his answer then. 

Mr. Strickler: Physically open. 

Mr. Faulkner: What door? 

The Witness: To Room 708. 

The Court: It would help if you will keep your voice 
up, Mr. Jones. 

The Witness: Yes, sir. 

Q. (By Mr. Strickler) Now, what was the general 
condition of the door, corridor door, to Room 702 during 
business hours? A. The condition? 

Q. Was it opened or closed, or what was it? A. It was 
normally closed. 

Q. I’d like to show you this letter, copy of Defendant’s 
Exhibit No. 1— 

Mr. Strickler: May I have Defendant’s Exhibit No. 1? 
Maybe that would be better. 

The Clerk: That’s ‘‘Employee’s Notice of Injury.’’ 

Mr. Strickler: I mean Plaintiff’s Exhibit. 

Mr. Faulkner: Plaintiff’s Exhibit. 
170 The Clerk: Plaintiff’s Exhibit is what he wants, 
Your Honor. 


(Document handed to Mr. Strickler.) 


Q. (By Mr. Strickler) Now, sir, have you read Plain- 
tiff’s Exhibit No. 1? A. Is that Exhibit 1 that you just 
showed me? 

Q. Yes, I just showed you a copy of it. I have just 
given you the exhibit itself. A. Yes, I have. 

Q. Are you familiar with the information that the 
plaintiff wants to obtain as set forth in that letter? A. 
From the letter, it is clear, yes. 
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Q. Would the giving of that information to plaintiff have 
benefited the Government in any way, sir? A. No, it would 
not. 

Q. Now, they mention in there a bond. Can you tell 
us, briefly, in customs matters, what a bond of that 
nature is, what purpose it serves, sir? A. My testimony 
in that case would not be on an expert basis, because that 
is not the function of my division. 

Q. I see. A. It would be only— 

Q. Well, do you know what such a bond is? A. Yes. 

Q. And do you know the parties to the bond? 
171 =A. Yes. 
Q. Well, can you tell us that much information, sir? 
A. Well, the bond is issued by the importer to cover 
duties that, for which he might ‘be liable in connection with 
the importation; and it is ordinarily the practice for them 
to take out a bond by, from a surety company in order 
to cover that. 

Q. Do you recall the color of the walls in Room 702 on 
November 10, 1953? A. My recollection is that they were 
a light green. 

Q. Was there a rug on the floor? A. Yes. 

Q. Do you recall the color of the rug? A. The color 
was a medium green. 

Q. Now, as you came through the entrance from the 
corridor into Room 702, with the adding machine plugged 
‘into the socket on the wall was the cord coming from 
this socket readily apparent? A. I should judge it would 
be. 

Mr. Strickler: No further questions, Your Honor. 


Cross-Examination 
By Mr. Faulkner: 


Q. Mr. Jones, did you make those models of whatever 
they may be described as? <A. No, sir, I did not. 
172 Q. When were you last in this room? A. The 
first part of December, 1953. 
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Q. And on the day in question, you were not in the room, 
I understand. A. That is correct. 

Q. When did you first come into the room after that? 
A. I’ve not been in the room since then. 

Q. You have not been in the room since prior to 
November 10th, 1953? <A. That’s right. 

Q. So this is all your recollection as to what the furniture 
was in the room, the location and so forth, is that right? 
A. That is correct. 

Mr. Faulkner: If Your Honor please, may I see that? 
There’s the deposition of Mr. Audett, and unfortunately 
I gave you my carbon copy. The original is in the file, 
and I’d like to see that drawing, if I may, which is 
involved. 


(Clerk hands to Mr. Faulkner.) 


Q. (By Mr. Faulkner) What was the last day you were 
in the room? A. As I recall, the 3rd of December— 

Q. When? A. (Continuing) —1953. 

Q. 3rd of December, 1953. 
173 Q. And when did you come into the room after No- 
vember 10th, 1953? A. That I can’t testify to directly. 
My recollection is I was on annual leave for four days. 
And this happened—I don’t know exactly whether it was 
before or after, but this happened during that time. 

Q. And you were not in the office for several days before 
and several days after the accident, is that right? A. That 
is my recollection. 

Q. So you don’t know where the furniture was during 
that time you were away. A. Well, it was where it was 
when I came back. 

Q. Well, that isn’t the question I asked you. You don’t 
know where the furniture was in those days you were away 
from the office— A. That is correct. 

Q. (Continuing) —between the time before the accident 
and after the accident, is that right? A. That’s right. 
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Q. Now, Mr. Jones, isn’t it a fact that that desk that 
you have here, which appears to be more of a, rather a 
square, not so much a rectangle, wasn’t that actually a 

rectangular desk, a long rectangular desk similar to 
174 this one right here? A. It is the size. It’s a double 
3 desk with—a person sits here and one sits here. 
(Iilustrating.) 
Q. It wasn’t a table? A. It was a desk. 
- Q. It was a desk. A. Of the dimensions indicated. 

Q. Let me show you what has been offered in evidence 
as an exhibit attached to an affidavit of Mr. Audett. He 
was the only man in the room with you, wasn’t he? A. 
That’s right. 

Q. Would you say his drawing of that desk was wrong, 
then? 

Mr. Strickler: Your Honor, I object, because as the 
‘deposition states, this was just a rough diagram drawn 
up by an investigator in the room, and then it was used 
for purposes, not of establishing direct, or measurements 
or anything else at the deposition, but to show general 
locations. 

The Court: Well, with that explanation, or claim that 
it might not necessarily have been represented by Audett 
as being accurate, he can now be asked whether the 
diagram, as shown on the exhibit referred to, is accurate 
or inaccurate in his judgment. 

Q. (By Mr. Faulkner) And which would you say 
175 was accurate, the exhibit introduced now or the 
drawing of Mr. Audett as to the general size? 

A. The exhibit is accurate. 

Q. Now, Mr. Jones, you have been around the Govern- 
ment departments, haven’t you, various Government de- 
partments? A. I have worked only for Customs. 

Q. Customs. Haven’t you been in any other Govern- 
ment departments at all, Government buildings? <A. To 
work, you mean? 

Q. No; just in the buildings. A. Oh, yes. 
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Q. And even in your building isn’t it a fact that most 
doors are closed in those offices, in the hallways? A. Yes, 
I think that’s— The ones— 

Q. And isn’t it a fact also that it’s the general practice 
that people coming in to visit Government offices go right 
into those closed doors without knocking? A. That I don’t 
know. 

Q. Now, you have testified as to No. 10, that tabulating 
machine. How do you know that was the one that was 
in the room at the time if you weren’t there? A. As to 
whether or not it was there on that particular date, no. 
As to the one customarily used, and in that office, yes. 

Q. Then you, is your testimony, then, that was 

176 one similar to the one that you used in there, then, 

rather than the actual one? A. I doubt that there’s 

a similar one like it. If I may explain that: It’s a very 

old machine. And we’ve attempted to get parts for it, 

and could not. We attempted to get an operation manual 

to explain how to work it, and we couldn’t even get that. 

The company doesn’t remember when they manufactured 

it, so I doubt that there’s another similar to it in this 
vicinity. 

Q. Now, you testified with respect to that Plaintiff’s 
Exhibit No. 1. As I understand, your testimony was that 
the letter referred to a bond which the company had to 
protect the Government. A. Not to protect the Govern- 
ment. 

Q. What was it for, then? A. It was my understanding 
that a bond of that nature is to protect the importer 
against claims for additional moneys due the Government. 

Q. But it’s a bond given the Government, is it not? 
A. I do not know the answer to that. I’m not an expert 
on bonds, sir. 

Q. Well, I think your general knowledge, you don’t give 
a bond unless you give it to protect someone. A. That’s 
correct. 
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Q. You didn’t know anything apout Mr. Deane’s 
177 ~—visit there at all, did you, sir, at the time of the 
accident? A. No. 

Q. And you never saw this letter until sometime after- 
wards. A. That is correct. 

Q. Mr. Jones, these objects that you have identified here, 
by these so-called models, they were all on the west side 
of the room, isn’t that right, sir? A. Close to the west 
side of the room— 

Q. Nearer the west than the east side of the room? 
A. West? 

Q. Yes; nearer to the west than east. Well, this is 
south. (Indicating.) A. I can’t testify as to the actual— 
- Q. This is north. A. If this is north— 

Q. Yes. A. (Continuing) —these would be west. 

Q. That’s right. So they were located close to the west 
side of the room; isn’t that right, sir? A. In the position 
indicated. 

Q. And the door to Room 702 is clear over on the east 
side, isn’t that right? A. That’s right. 

Q. And any telephone wires, where are they 
178 located? A. The telephones were in—they’re in this 
area over here. (Indicating.) 

Q. But none on the east side? A. That’s correct. In 
the— May I qualify that? In this area, there’s a tele- 
‘phone over in this area on this wall—I mean this area. 
(Indicating.) 

Q. Then your testimony is there was no telephone wires 
in the southeast corner of the room, but there is in the 
northeast corner and on the west. A. That’s right. That’s 
right. 

Q. Away from that entrance. A. That’s correct. 


; 
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179 Violet Winslow Dowling 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 


Direct-Examination 
By Mr. Strickler: 


Q. Will you state your name and tell us where you live, 
please? A. Violet Winslow Dowling, 4615 South Third 
Street, Arlington, Virginia. 

Q. And you are employed in the Bureau of Customs? 
A. Yes. 

Q. And how long have you been employed there? A. 
Almost twenty-six years. 

Q. And what is your position now? A. Administrative 
Assistant to the Deputy Commissioner of Customs. 

Q. Is it possible, Mrs. Dowling, to keep your voice up? 
Maybe we could hear you a little better. 

Mr. Faulkner: What is her name, you say? 

Mr. Strickler: Dowling, D-o-w-l-i-n-g. 
180 Q. (By Mr. Strickler) And what was your posi- 
tion on November 10, 1953? A. The Administrative 
Aid to the Deputy Commissioner of Customs. 

Q. And on that date what room did you occupy, Mrs. 
Dowling? A. 703 Wilkins Building. 

Q. And what was your, the relation of your room to the 
rest of the division? A. Entrance room for the division. 

Q. And was the door to Room 703 opened or closed 
during business hours? A. Always open. 

Q. And for persons that normally came into Room 702, 
how did they enter into, get into Room 702? A. Usually 
through 703. 

Q. Now, directing your attention to Room 702, that room, 
the room occupied by Mr. Audett and Mr. Jones, can you 
tell us the color of the walls of that room? A. Pale green. 

Q. And was there a rug on the floor of Room 702? 
A. Yes. 
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Q. And what was the color of that rug? A. Green. 

! Q. What shade of green, if you recall? 
181 A. Dark. 

Q. Now, there was a doorway from the corridor 
into Room 702? A. Pardon? 

Q. Is it true that there was a doorway from the cor- 
ridor into Room 702? A. Yes. 

Q. And how wide would that door open on November 10, 
1953? A. Approximately eighteen inches. 

Q. And are you familiar with the— I direct your 
attention to Government Exhibit No. 10, this adding 
machine and stand. Directing your attention to that 
machine and stand, was it in Room 702 on November 10, 
1953? <A. Yes. 

Q. Now, was that machine used in the normal course of 
the business of the personnel in Room 702? A. Yes. 

_ Q. And when it was in 702 not in use, where was it 
kept, Mrs. Dowling? A. Between the two doors against 
the wall. 


- Q. I show you what is marked as Defendant’s Exhibit 
No. 3, with other exhibits attached thereto, and ask if 
this area here is the corridor? (Indicating.) A. Yes. 
182: Q. And where is the elevator entrance on that 
corridor? Is that marked? A. Elevator entrance, 


sir? 

Q. Yes. Where is the elevator to let persons off? A. 
There were two. (Indicating.) 

Q. Two elevators. And this is the door here to come 
into Room 702? A. Yes. 

Q. And you state that that would open about eighteen 
inches? A. Approximately. 

Q. Now, why wouldn’t it open wider, Mrs. Dowling? 

A. Because of the file case. 
Mr. Strickler: Would you mark this in succession? 


(Defendant’s Exhibits No. 11, 12, 13, 14 and 15, Witness 
Dowling, were thereupon marked for identification.) 
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Q. (By Mr. Strickler) I show you what has been marked 
as Defendant’s Exhibit 11 for identification and ask you 
if you have seen that before. A. Yes. 

Q. And have you taken the measurements of the 
cabinets that were in Room 702 of the Wilkins Building 

on November 10, 1953? A. Did I take them? 
Q. Yes. A. No. 


Violet Winslow Dowling 
resumed her testimony as follows: 
Direct-Examination (Cont’d.) 


Mr. Strickler: If it please the Court, I will offer those 
exhibits into evidence at this time. 

The Court: Any objection? 

Mr. Faulkner: Pardon? 

Mr. Strickler: I offered them. 

The Court: Any objection to Government’s Exhibits 11 
to 15, inclusive. 

Mr. Faulkner: Well, subject to my further cross- 
examination about the thing. 

The Court: Well, they are received in evidence. Proceed. 


(Defendant’s Exhibits No. 11, 12, 13, 14 and 15, Witness 
Dowling, were thereupon received in evidence.) 


Q. (By Mr. Strickler) Mrs. Dowling, I show you 
188 Government Exhibits 11 through 15, and ask you 
if you will place those exhibits on the diagram as 

they were on the day of November 10, 1953. 


(Witness complies.) 


Q. Have you placed the exhibits in their location as you 
recall it? A. I have. 
Q. I see. 
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Mr. Strickler: May we do the same with the thumb- 
tacks, Your Honor, to fasten them to the big one? 
The Court: Yes. 


(Exhibits tacked on diagram. Inaudible discussion.) 


Q. (By Mr. Strickler) Did you make some comment 
concerning the cabinet closest to the door? A. It’s over 
the line here, and it couldn’t be there. There’s a wall. 

Q. It has to be moved, then. Would you place it in the 
correct location? 


(Witness complies.) 


The Court: Well, the record may show that the witness 
has arranged the scale models of the files, identified as 
Plaintiffs’, or Defendant’s Exhibits 11 through 15, in- 
elusive, on Defendant’s Exhibit 3, and that they have been 
anchored by thumbtacks. 

Q. (By Mr. Strickler) Mrs. Dowling, did you, 

189 when you entered Room 702 through that door, come 

straight through the door without turning your 
body? A. No. 

Q. How did you have to come through the door in order 
to enter? A. Slanting. 

Q. Your body—I mean, did you have to turn your body? 
A. Turn. Turn. (Illustrating.) 

Q. Did you, Mrs. Dowling, measure this adding machine 
stand? A. I didn’t. I was there when it was measured. 

Mr. Strickler: Your Honor, inasmuch as it’s in evidence, 
I think that it might be simpler to, if I just measure it now 
for the size, and see if it bears with the scale model. 

The Court: Mr. Faulkner, will you check this measure- 
ment? 


(Mr. Strickler measures exhibit.) 


The Court: Can you agree upon a measurement, more 
or less? 
Mr. Faulkner: Yes. 
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Mr. Strickler: I believe we have, Your Honor. That 

is, this is a correct representation, according to the 
scale. 
190 Mr. Faulkner: As the surface. 
The Court: Of the surface of the top of the table— 

Mr. Faulkner: The table. 

The Court: —forming a part of Defendant’s Exhibit 10? 

Mr. Faulkner: Yes. 

The Court: All right. 

Now, you said this shows the proper scale measurement. 
By ‘‘this’’ you mean Defendant’s Exhibit what? 

Mr. Strickler: Ob, we haven’t had that identified. May 
we have this identified as Defendant’s Exhibit— 

The Clerk: 16. 

Mr. Faulkner: Why wouldn’t that be 10-A? It’s really 
10, what you’re referring to, isn’t it? 

The Court: Well, the scale model is Defendant’s Ex- 
hibit 16, and it represents the top of the stand forming a 
part of Defendant’s Exhibit 10. 


(Defendant’s Exhibit No. 16, Witness Dowling, was 
thereupon marked for identification.) 


The Court: The record may show that the last agree- 
ment of counsel relates to this scale model identified as 
16, is that correct? 

Mr. Strickler: Yes, Your Honor. 

Mr. Faulkner: Yes. 
191 Q. (By Mr. Strickler) Will you— 
The Court: You offer that in evidence? 

Mr. Strickler: Yes, I will offer this in evidence, Your 
Honor. 

The Court: Defendant’s Exhibit 16, in the absence of 
objection, is received in evidence. 


(Defendant’s Exhibit No. 16, Witness Dowling, was 
thereupon received in evidence.) 
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Q. (By Mr. Strickler) Will you place that stand in the 
room where it was normally kept when the machine was 
not in operation, Mrs. Dowling? 


(Witness complies.) 


The Court: I take it the record may show that the 
witness has placed the stand between the two doors leading 
from Room 702 into the corridor, on the inside of 702 along 
the wall. 

Mr. Strickler: If I may staple that to the chart, Your 
Honor. 

The Court: All right. 

Q. (By Mr. Strickler) Mrs. Dowling, did you see Mr. 
Audett working with the adding machine the afternoon 
of November 10, 1953? A. Yes. 

Q. Do you know what cabinet he was working on? A. 

The center cabinet. 

192 Q. I didn’t understand that. A. Center. 
| Q. Center cabinet, as marked— A. Working at, 
not working on. 

Q. Working at. A. Yes. 

Mr. Faulkner: I didn’t understand the answer. 

Q. (By Mr. Strickler) Would you repeat the answer, 
please? A. Not working on, working at. 

Mr. Faulkner: Which? 

Mr. Strickler: The center cabinet, she said. 

Mr. Faulkner: Center? 

A. Mr. Audett was working at the center cabinet. 

Q. (By Mr. Strickler) And do you know how long that 
was before Mr. Deane came into Room 702? A. Practically 
all morning. 

Q. And did there come a time when you saw Mr. Deane 
on the day of November 10, 1953? A. Yes. 

Q. At what time did you see him, Mrs. Dowling? A. 
About 2:30. 

(). And in what period of time prior to 2:30 was it that 
vou saw Mr. Audett working at the center cabinet, if 
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193 you recall now? A. Off and on all morning, after- 
noon. 

Q. And into the afternoon? A. Into the afternoon. 

Q. Now, did something unusual draw your attention to 
Room 702? A. Yes. 

Q. Will you tell us where you were at that time? A. At 
my desk. 

Q. And can you indicate on this chart for us where your 
desk was? <A. Yes. 

Q. Will you do so, please? A. Right here. (Indicating.) 

Q. And can you, by an ‘‘X”’’ mark, place on the diagram 
where you were sitting at the time you first saw Mr. 
Deane? Just place an ‘‘X’’ mark. 


(Witness marks.) 


Q. You have placed an ‘‘X’’ mark in the upper right- 
hand corner of this diagram, and that represents the spot 
you were sitting at the time you first saw Mr. Deane? 
A. As close as I can figure from here. (Indicating.) 


Q. All right. 

Mr. Strickler: May the record show that she has so 
marked the diagram, Your Honor? 

The Court: Yes. 
194 Q. (By Mr. Strickler) Now, Mrs. Dowling, would 
you tell us what it was that attracted your attention 

to Room 702? A. The rollers on the chair. 

Q. Of what chair, Mrs. Dowling? A. Mr. Jones’ chair. 

Q. And how did they attract your attention to Room 702? 
A. The speed at which they were traveling. 

Q. Was that unusual? A. Yes. 

Q. And did that cause you to look into Room 702? A. 
Yes. 

Q. And will you tell us what you saw when you looked 
into Room 702? A. A man falling. 

Q. Now, can you tell us where that man was when you 
first saw him? A. Falling. 
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Q. And at what location in the room, if you please? A. 
(Witness indicates on diagram.) 

Q. And can you tell us where the chair was at that time? 
A. Over here. (Indicating.) 

Q. Can you just speak up? The reporter has to 

195 get your answers. A. Over here. (Indicating.) 
7 Q. If you point— A. In front of the cabinet. 

Q. Now, did you see Mr. Deane after he fell, Mrs. 
Dowling? <A. Yes. 

Q. And can you tell us where, on that diagram, his 
head was? A. Approximately there. (Indicating.) 
_ Mr. Strickler: Now, may we put a ‘‘Y’’ where Mrs. 
Dowling identifies the location of Mr. Deane’s head after 
he fell? 

The Court: Yes. 

Q. (By Mr. Strickler) Would you so mark a ‘‘Y’’, the 
location where Mr. Deane’s head was? 


(Witness marks on diagram.) 


Q. Now, subsequent to seeing this from your location 
in Room 703, Mrs. Dowling, did you go into Room 702? 

A. Yes. 

- Q. And at that time did you notice the electrical socket 
on the wall to the right of the entrance doorway to room 
702? A. No. 
Mr. Faulkner: Now, if Your Honor please, I 
196 think—you mean facing the door looking out or 
coming in? 

Mr. Strickler: I might point out on the chart, Your 
Honor. 

Q. (By Mr. Strickler) Directing your attention to this 
electrical socket in which the adding machine is generally 
- plugged, did you notice that plug on that day at any time 
after you went into Room 702? A. Yes. 

Q. Was the electrical cord from this machine still plugged 
in that socket when you went into that room? A. Yes. 

Mr. Strickler: No further questions. 
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Cross-Examination 
By Mr. Faulkner: 


Q. Mrs. Dowling— Is that your name—Mrs. Dowling? 
A. Yes, it is. 

Q. Pardon? A. Yes, it is. 

Q. Mrs. Dowling— 


* * & * * * * * * ® 


210 Cross-Examination (Cont’d.) 


Q. (By Mr. Faulkner) Is it Mrs. Dowling? A. Yes, 
it is. 
211 Q. Mrs. Dowling, you testified, did you not, that 
you were Administrative Assistant to the Deputy? 
A. Now. 

Q. You are now? A. Now. 

Q. What were your duties on November 10th, 1953? A. 
My duties? 

Q. Yes. What was your position? A. Administrative 
Aid to the Deputy Commissioner. 

Q. Administrative Aid to the Deputy? A. Yes. 

Q. What were your duties? A. Technically, relieving 
the deputy commissioner, or the assistant deputies, in the 
pressure of the work, and assisting in any way to make 
the flow of business quicker and expediting transactions 
in their absences. 

Q. Did that require more desk work than anything else, 
asarule? A. Yes, it did. 

Q. And you testified, you put a mark on that exhibit. 
Is that Exhibit 3? What is the exhibit number? That 
exhibit, anyhow—the office where you were located, where 
your desk was. A. No. 

Mr. Faulkner: I’d like to— Oh, thank you so 
212 = much. 
Mr. Strickler: Three. (Producing exhibit.) 

Q. (By Mr. Faulkner) Now, Mrs. Dowling, you stated, 
you put an ‘‘X’’ where vour desk was, which was in the 
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far northeast corner of Room 703, is that not true? A. Yes. 

Q. And what type of a desk did you have? <A. That’s 
a chair. 

Q. Oh, that’s your chair? A. Chair. 

Q. But what type of desk did you have? A. Typewriter. 

Q. Typewriter? A. Secretarial, too. 

Q. Oh, you were doing secretarial work, too. At this 
particular time you said you heard a noise, what were 
you doing? A. I was looking out the door in 702 toward 
the elevator. 

Q. Looking toward the elevator. And what, what did 
you do immediately when you heard this noise? A. The 
noise of the elevator, or the noise— 

Q. Well, you said you heard some noise and you looked 

up, as I recall your testimony. A. The rollers of the 
213 +~=chair, Mr. Jones’ chair, I heard those rollers. 
Q. How do you know they were the rollers of his 
chair? A. Because I’m familiar with the chair. 

Q. You mean you can tell by the sound what chair it is? 
A. No. But I heard the rollers, and the chair was moving 
back. 

Q. You said you heard the rollers? A. Heard the rollers. 

Q. You weren’t looking at that time, were you? A. The 
minute the rollers started to go, make a racket of turning. 

Q. What were you doing right at that instant? A. I 
was looking at the elevator. 

Q. Elevator? A. I heard the elevator stop, and no one 
got out that I could see. 

Q. Yes. A. And I was watching to see who got out and 
where they went. 

QQ. Yes. And then while you were looking at the elevator 
you heard— A. Right at the elevator. 

Q. —you heard over on this, to your right, a noise 
214 ~=of the rollers of a chair moving? A. Yes. 

Q. And you looked and saw— What did you see? 
A. The chair sliding this direction, and a man falling. 

Q. A man falling. Where was the chair located? 
Where was— Is this where the chair was located? As- 
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suming this is where the chair was located, where did you 
see the man falling? A. The man was falling here. 
(Indicating.) The chair had already started to go back. 

Q. In what position was his body as you looked up 
and saw him fall? A. Going down. 

Q. It was going down. You didn’t see him before the 
falling itself? A. No. 

Q. Now, what did you do after that? A. I waited a 
minute. 

Q. Yes. Then what did you do? A. Mr. Audett was in 
the room. 

Q. No, I’m asking what you did now. What did you do? 
A. I waited a minute. 

Q. Yes. A. For more than a minute— 
215 Q. All right. A. —to see what was going to be 
done. 

Q. Yes. A. And then I arose and came to the door. 

Q. Yes. And what did you see then? A. Mr. Deane was 
on the floor. I learned later that’s who it was. I didn’t 
know who it was. 

Q. Lying on the floor. And then what did you do? A. 
I asked him, Mr. Audett, if I couldn’t help him up. And 
he said, ‘‘He wants to wait a few minutes.’’ So I went 
back to my desk. 

Q. Then there must have been some conversation between 
him and Mr. Audett before you entered the room, from 
that? A. I couldn’t tell you that. 

Q. And what did you say you did after he said he 
wanted to wait a few minutes? A. I went back to my chair. 

Q. Went back to your chair. Did there come a time 
when you came back in there again? <A. Yes. 

Q. And didn’t you fill out some form? A. Yes. 

Q. The Government form, report of the accident? A. 

Yes. 

Q. Where did you get the information on which 
you filled that form? A. Mr. Deane gave me his 
cara— 
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Q. Yes. A. —with his name and his office, and the ad- 
dress, and I filled in the form. And Mr. Deane told me 
what to put on the form, and Mr. Audett also helped. 

Q. He was lying on the floor at that time? A. No, he 
was up then. 

Q. He had gotten up at that time? A. (Witness nods 
head in the affirmative.) 

Q. And did some other gentleman come into that room, 
any of your superiors, at that time? A. Mr. Audett was 
the only superior in the office. 

Q. Didn’t some other gentleman come into that room 
right after that, though? A. While Mr. Deane was still 
standing? 

Q. Yes, while you were in there in connection with this 
accident. A. I went back to my desk and Mr. Kennedy 
came in. 

Q. That’s the gentleman—Mr. Kennedy. Who was he? 
A. He’s our safety engineer, or safety liaison officer of 
the Bureau. 

Q. And he came into the room then, did he? A. Yes. 
217 Q. And what did he say? A. I didn’t listen to him. 

Q. You don’t recall him saying anything? A. I 
know he did, but I had to answer the telephones. 

Q. I see. You didn’t hear what he said at all? A. 
Heard some of his conversation, but not right at the 
moment. 

Q. Could I refresh your recollection? Did he criticize 
‘Mr. Audett having that wire stretching across the floor? 

Mr. Strickler: Objection, Your Honor. 

Mr. Faulkner: I’m refreshing her recollection. I think 
I have a right to, Your Honor. 

Mr. Strickler: I don’t believe that’s a proper question, 
Your Honor, as to what Mr. Kennedy, who came on the 
scene afterwards, may or may not have said to Mr. Audett. 

The Court: I’m going to overrule it. I think it’s proper 
eross-examination. 

Q. (By Mr. Faulkner) Do you recall such a statement 
being made, criticism being made of Mr. Audett? A. No. 
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Q. You don’t recall any criticism at all about having that 
wire stretched across the floor? A. No. 
218 Q. But you do know that he came in the room? 
A. Yes, he came through my room. 

Q. And he’s your safety engineer? A. Came through 
my room. 

The Court: Avoid repetition, if you can. 

Q. (By Mr. Faulkner) Now, did you notice the door 
to 702 at this time? A. No, sir. 

Q. You didn’t know whether it was opened or closed? 
A. It always remained closed. 

Q. That isn’t the question I asked you. Did you notice 
whether it was open or closed? A. No. 

Q. I believe you testified the visitors to your office usu- 
ally came through Room 703, is that right? A. That’s 
right. 

Q. Now, are you familiar with the use of the 702 door? 
A. Yes. E 

Q. Isn’t it a fact the employees used it going in and 
going out? A. No. 

Q. No one ever went in and out that door? A. It was 
used, but it isn’t a fact that it’s used— 

Q. Oh, it was used. A. —all the time. The door 
219 ~was kept locked. 
Q. Was kept locked? A. Usually. 

Q. Oh, usually kept locked. You mean the employees 
in that room, if they wanted to go out in the hall, went 
clear around the Room 703 to go out? A. They would 
go out that door. It automatically closed. Did not have 
to be closed. 

Q. Then you do admit they went out the door? A. Yes. 
And it automatically locked behind them. 

Q. How do you know it automatically locked? A. Be- 
cause it had an automatic lock on it, and I checked every 
morning to see if it was locked. 

Q. I see. Now, Mrs. Dowling, you have testified about 
these cabinets, and you placed them on the location where 
you think they were at the time of the accident. When did 
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you first give any consideration to the location of those 
cabinets? A. It was my job to arrange the furniture 
originally in the room when we moved in. 

Q. No, I mean after this accident. A. Oh. 

Q. When did it first come to your attention about the 
necessity of knowing where these cabinets were located? 

A. There had been no change from the time they 
220 had been put in originally. 

Q. Did you talk with anyone? When did you first 
talk with anyone as to the location of these cabinets? 
A. You mean after the accident or— 

Q. Yes, after. A. —before the accident? 

Q. After the accident. I’m not interested in before. 
How soon after the accident did you talk to anyone about 
the location of these cabinets? If you don’t know, don’t re- 
eall, it’s all right. A. I was trying to think. I can’t see 
any reason why they’d talk about it. There wouldn’t be 
any discussion about it. 

Q. Well, you were called to testify here in this ease, 
were you not? A. Pardon me? 

Q. You are called as a witness, are you not? A. Yes. 
I was asked to place the file cases. 

Q. All right. Now, when was that? A. I placed the 
furniture when we moved in the room. 

Q. I’m asking you when you were interviewed after 
this accident as to where these file cases were. A. Could 
have been April, 54. 

Q. April, 54? <A. I wouldn’t want to— 

221 Q. You don’t know; not certain? A. It was in 
the spring. 

Q. Well, when were you first interviewed for the pur- 
pose of testimony in this case? A. I couldn’t say the 
exact date. 

Q. Within the last year? A. No, before that. 

Q. Before that. Did you make a, sign a statement of any 
kind? A. Yes. 

Q. Now, you testified that Mr. Audett was working in 
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there next to the cabinets—I think you said the middle 
cabinet—off and on most of the morning. A. Yes. 

Q. And as I recall it, on suggestion of counsel, you said 
in the afternoon, too. 

Mr. Stickler: I object to that, Your Honor. That was 
not upon suggestion of counsel. 

Mr. Faulkner: The record will show— 

The Court: It was a leading question. 

Mr. Faulkner: It certainly was. I didn’t object. It 
was a suggestion. 

Q. (By Mr. Faulkner) You did suggest, you did say 
that he was working on and off in the afternoon there 

also? A. Up until the accident. 
222 Q. At the same cabinet all the time? A. I couldn’t 
say that definitely, because I couldn’t see him at 
all times. 

Q. I see. A. He was using the adding machine. 

Q. And wasn’t it possible, then, he was moving back 
and forth along that cabinet? A. The material he was 
using was in the third cabinet only. 

Q. How do you know? A. Because that’s where the 
5559’s are, and he was working with those. That’s the 
only cabinet that contains 5559’s. 

Q. What was he doing? A. Tabulating material for 
statistical purposes. 

Q. Involving 1955, you say? A. I have no idea. 

Mr. Faulkner: Will you pardon me, Your Honor please? 


(Discussion with co-counsel.) 


Q. By the way, you testified about that location of the 
last cabinet there near the door. I see you placed it out 
beyond the main wall there. And if I recall, your testi- 
mony was that you could open the door about eighteen 

inches. When did you test that? A. They measured 
223 +it as I came through. 
Q. They measured it? Who measured it? A. 
When we went up to the old building to have the, to go 
over the arrangement of the furniture and measure the 
room. 
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Q. Oh, this is something that occurred after the accident, 
sometime after the accident? A. No. They wanted to meas- 
ure the doorway and see how far the door would open. 

Q. All right. When was that? A. You mean the date? 

Q. Yes; approximately. Well, it was sometime after 
the accident, is that right? A. Oh, yes. 

Q. When did you move from those offices, by the way? 
A. In January, 754. 

Q. And all this furniture was moved out at that time, 

was it not? A. The Customs furniture, yes. 

Q. Yes. And so when you came up with these other 

‘gentlemen, whoever they were, all this furniture had been 
removed from there? A. The furniture had, yes. 
Q. And the cabinets? A. The wall hadn’t been 
224 changed. 
| Q. Oh, no, I’m talking about the furniture. The 
cabinets had been removed and the furniture had 
been removed? A. Yes. 

Q. So you are testifying now from memory, rather than 
actual facts existing at the time you say that this occurred? 
Testifying from memory. In other words, these cabinets 
were not located there at the time you made this state- 
ment? A. The cabinets, or the exact same size, were placed 
in there so we could get the measurements when we went 
to the building. 

Q. They were placed there? A. Just for the purpose of 

measuring the wall. 

- Q. But the cabinets that used to be there were not there? 
A. No. 

Q. They attempted to simulate the same conditions, isn’t 
that right? A. Well, identical cabinets were placed there 
for measurement purposes. 

Q. Did you direct them where to put them? A. I did. 

Q. What is the distance between this point, the south 

sill of the door going into Room 703, and the point 
225 where the projection of the wall is? A. What is the 
measurement? 

Q. Yes, roughly the distance. Do you know? A. I’d 
have to guess. 
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Q. Well, guess. A. About seventy-eight or nine feet, 
inches. 

Q. Now, would you say your recollection as to the 
location of those cabinets was as good as Mr. Audett’s? 
A. Better. 

Q. Better than Mr. Audett’s. Although he was working 
there at the time of the accident? A. Only at the middle 
cabinet, on a special project. 

Q. And his desk was in the very room? A. But he was 
on trips six months out of the year, and we worked in 
those cabinets every day of our lives. 

Q. But that’s his office, is it not? A. It was his room, 
yes. 

Q. And he was sitting there at the time of the accident, 
was he not? A. He was in the room, yes. 

Mr. Faulkner: No further questions. 


Redirect-Examination 
By Mr. Stricker: 


Q. Mrs. Dowling, one coming into Room 702 from the 
hall, would they be able to see the cabinets through 
226 the glass door from the hall? A. A shadow. 

Q. Shadow. And would you show us, Mrs. Dowling, 
the way this cord, when it was plugged into the socket to 
the right of the door here, to the left of the door, came 
from the wall? Could you make some demonstration to 
show us how that cord hung from the wall? A. Where? 

Q. Well, if you could get down, and assume that the wall 
is up there, and show us a demonstration of how it hung. 


(Witness demonstrates.) 


A. Of course, it would be up high. I’m not tall enough 
to reach any higher. 

Q. That’s all right. I’m sure that the Court saw it. 

Mr. Strickler: I believe I have no further questions. 

Mr. Faulkner: Just one other question, since that ques- 
tion was asked. 
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Recross-Examination 
By Mr. Faulkner: 


Q. Did you notice how the outlets were in that plug, 
whether they were up and down or crosswise? <A. 
227 One above the other, you mean? 

Q. No. Are they up and down when you plug in, 
where the prongs go in? The prongs were flat, were they 
not? A. Up and down. 

Q. They were up and down. You mean up and down? 
A. Yes. 

Q. Thank you. 

The Court: I’m not sure that the witness understood 
the question. Do you mean that the prongs running from 
‘the end on up into the part that goes into the rubber were 
perpendicular to the- floor, or were they horizontal to the 
floor as they rested in the plug? 

The Witness: If I remember correctly, I can’t see them 
from there but I think they’re this shape, and they were 
that way in the hole. (Illustrating.) That’s the way they 
were. 

The Court: I see. So that the— 

The Witness: But it was down. 

The Court: The longitudinal axis of the metal would 
be perpendicular with the floor or horizontal with the 
floor? 

The Witness: Horizontal with the floor. But the plug 

itself, the double socket plug was perpendicular, 
228 I mean. 

The Court: I see. 

The Witness: Like that. (Illustrating.) Vertical. 


Further Redirect-Examination 
By Mr. Strickler: 


Q. Did the socket itself stick out from the wall? A. No. 
Q. Can you describe how the socket was arranged, the 
' electrical socket on the wall? A. It was a square box; it 
was like that. (Illustrating.) 
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Q. Well, was the surface of the box flush with the sur- 
face of the wall? A. No. There was just a little bit 
out to the what would be a mop board if it were on the 
floor. I don’t know what you call those things. 


* we * * * ae 


Paul T. Green 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 


* * & * * 
185 Direct-Examination 
By Mr. Strickler: 


Q. Will you state your name, please? A. Paul T. Green. 

Q. Where do you live, sir? A. 608 Little Street, Alex- 
andria, Virginia. 

Q. And where do you work, sir? A. Customs Agency 
Service; station, Alexandria, Virginia. 

Q. Are you an investigator for the Customs Service? 
A. I am. 

Q. Did Mrs. Dowling point out to you, sir, certain cabi- 
nets that were in Room 702 of the Wilkins Building on 
November 10, 1953? A. She did. 

Q. Did you take measurements of those cabinets, sir? 
A. I did. 

Q. I show you these exhibits, identified as Government 
Exhibits for identification Nos. 11, 12, 18, 14 and 15, and 
ask you to look at the measurements on those exhibits 
and tell us whether or not they are the same as the meas- 
urements of the cabinets that you measured. A. They are 
marked twenty-five inches depth. And three are marked 
fifteen inches width; two are marked eighteen inches width. 
Those are the measurements of the cabinets which Mrs. 

Dowling pointed out to me as having been in Room 
186 702 at the date of the fall. 
Mr. Strickler: I have no further questions. 
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Cross-Exxamination 
By Mr. Faulkner: 


Q. Will you repeat that, what you said? 
Or would the reporter—maybe it would be better to re- 
peat his answer, please. 


(Answer read by the reporter.) 


Q. (By Mr. Faulkner) As I gather your testimony, 
they were all the same length—twenty-five inches? A. 
By ‘‘length’’, I referred to them as depth. 

Q. All right; twenty-five inches. A. Twenty-five. 

Q. They’re all the same, is that it? A. Yes. 

_ Q. Now, Mr. Green, where did you make that measure- 
‘ment? A. In the present offices of Mrs. Dowling and her 
division, the Customs Appraisement Administration Divi- 
sion, which is the seventh floor of the Internal Revenue 
Building. 

Q. And all you did was make measurements of those cases 
which she identified to you that she wanted you to make 
measurements of? A. That’s correct. 

Q. And that’s all you know about them, is that right? 

A. As far as this particular part goes. 
187 Q. And all you are testifying to is the size of these 
cabinets she identified to you to secure the accurate 
- measurements, is that right? A. That is right. 


| 206 Dr. Melvin G. Alper 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 


207 Direct-Examination 
By Mr. Strickler: 


Q. Will you state your name, please? A. Melvin G. 
Alper. 
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Q. Where do you live, Mr. Alper? A. 2914 Fessanden 
Street, Northwest. 

Q. And you are an eye doctor, sir? A. Yes. 

Q. Can you tell us what your descriptive term is for 
the field of medicine you practice? A. Opthalmogy, 
O-p-t-h-a-l-m-o-]-0-g-y. 

Q. And directing your attention to the gentleman sitting 
at the table here—Mr. Deane—did you have occasion to 
examine his eyes this morning? A. Yes, sir. 

Q. And would you tel! us, sir, what the results of your 
examination were as to the condition of his eyes at the 
present time, and as you believe them to be on November 
10, 1953? A. Well, I can only tell you what they were 
today. 

Q. Very well. Tell us what you found today, Mr. Alper. 
A. With his glasses on, his distance vison in the right eye 
was 20-20, and in the left eye was 20-20 minus 3; that is, he 

missed three letters on the 20-20 line. 
208 He had a full field of vision, as tested by our 
peripheral and central visual fields. 

If this is too technical terminology, I can— 

Q. You say he has a full field of vision. You discovered 
that he’d had cataract operations, sir? A. Examination 
of the eyes revealed that in each eye he had had the lenses 
of the eye removed. There were, in each eye, small iri- 
dectomies, i-r-i-d-e-c-t-o-m-i-e-s, and his eyes were organ- 
ically healthy. 

Q. And were they corrected by glasses? A. Corrected 
by glasses to 20-20 in the right eye and 20-20 minus 3 in 
the left eye. 

Q. Is it your opinion, Doctor, with the same glasses that 
he now wears, that on November 10, 1953, which was 
approximately two and a half years ago, that he would 
have had the same ability to see that he now has? A. It 
would be a matter of speculation, but I would say that if, 
that his eyes certainly are excellent today, and I would 
assume that they would have been at that time. 
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Q. I see. Now at that time, assuming that Mr. Alper 
had come through a doorway— 

Mr. Faulkner: You mean Mr. Deane. 

Q. (By Mr. Strickler) Excuse me—Mr. Deane—and to 
his left, at a height of about six feet, a cord was in the 

wall, a black cord against a light green wall, and 
209 dropped down here in this fashion, (Illustrating) and 

Mr. Deane came through the door like this, would 
his peripheral vision have been able to see this cord here? 
A. How far was the cord from him? 

Q. Well, let us assume, sir, three feet. A. I think he could 
have seen it, yes, sir. 

Q. Now, sir, assuming again, Dr. Alper, Mr. Deane 
came in a door located here where I am standing, opened 
that door, and a gentleman sitting at this machine stood up, 
“would Mr. Deane’s eyes have permitted him to see down- 
ward to this cord on the floor here, sir? A. Yes, sir. 

Mr. Strickler: No further questions. 

A. I would like to qualify that last. 

Q. You may. A. It would have been a blurred image, 
but he could have seen it. 

Mr. Strickler: No further questions. 

Mr. Faulkner: Just one question, Doctor. 


Cross-Examination 
By Mr. Faulkner: 


Q. I don’t know whether a description as to where this 
ord was hanging from is entirely clear to your mind. 
If I may describe it according to the evidence, as I under- 
stand it, there is, as you enter the door from the 
210 south, on the wall about six feet high to the left, 
: a foot or two, probably from the door jamb to the 
left, this cord was in a socket about six feet high, and 
- dropped down flat to the floor, and then extended over. 
Now, would vou say that a person with normal eyesight, 
opening a door and coming in, would necessarily see that 
hanging down up against the wall? A. The-- 
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Q. Unless they’re actually looking for such a thing? A. 
I think it could be seen. 

Q. Could be seen, true. A. Yes. 

Q. But would you say a person with normal eyesight 
would be looking to see such a thing? A. Well, I can’t 
answer that. 

Mr. Faulkner: That’s all. Thank you so much. 

Mr. Strickler: No further questions. 

The Marshal: May the doctor be excused permanently? 

The Court: Yes. 


Ira P. Miller 


called to testify as a witness in behalf of the defendant, 
being first duly sworn, was examined and testified as 
follows: 


Direct-Examination 
By Mr. Strickler: 


Q. Tell us your name, please, and where you live. A. Ira 
P. Miller, 4523 Alton Place, Northwest, Washington, D. C. 

Q. Mr. Miller, will you tell us where you work and what 
your position is, sir? A. I work in the Bureau of Customs 
on the legal staff. 

Q. And did you help draft Bond Form No. 7551? A. 
I did. 


Q. And will you tell us when Bond Form 7551 is 
230 used, under what circumstances, sir? A. When the 
importer wants a release of his merchandise prior to 
appraisement, the bond is taken. 
Q. Now, can the importer get his merchandise released 
without putting up a bond? A. No. 
Q. Is there anything else he can substitute for his mer- 
chandise? A. No. 
Q. And the bond covers— What is the purpose of the 
bond, sir? A. The purpose of the bond is to secure the 
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payment of such duties as may be found after the mer- 
chandise has been released, and the payment— 

The Court: Mr. Miller, you will have to talk a little 
louder— 

The Witness: I’m sorry. 

The Court: (Continuing) —so the reporter can clearly 
hear you and counsel can hear you. 

Mr. Faulkner: I will appreciate it very much if he will 
repeat the answer. 


(Last answer read.) 


A. (Continuing) —and the payment of the estimated 
duties which are deposited at the time of entry. 
| Q. (By Mr. Strickler) The importer, himself, must 
231 pay the estimated duties at the time of entry? A. 
He must. 

Q. Then the bond is to cover the excess over the esti- 
mated duties? A. That’s correct. 

Q. Now, is there any other form of collateral that the 
importer may put up in place of such a surety bond as you 
would find on Form 7551? A. He may deposit cash in lieu 

of surety, or he may deposit Government bonds in lieu of 
surety, or he may furnish an individual surety. 
- Q. Now, are these surety bonds, does the United States 
sign them, or become a party to them, sir? A. No. 
Q. Who is the bond contract between? A. The principal 
and the surety. 
Q. And who is the principal, sir? A. In this particular 
case? 
Q. Well, on these Bond Forms 7551, who is ordinarily? 
A. The importer. 
Q. The importer. A. Importer of record. 
Q. Is the bond put up for the benefit of the United States? 
A. No. 
' 232 Q. Whose benefit is the bond put up for? A. The 
importer. 
Q. And does there ever become a time when you might 
be interested in the suretv? A. In the event of a default. 
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Q. And what do you mean by a default, sir? Default by 
whom? A. Where we have made demand for the payment 
of duties on the principal, and the principal hasn’t paid. 

Q. Has there been any default on the bonds of the Muller 
Company referred to in this letter, a copy of which I have 
shown to you which is Plaintiff’s Exhibit No.1? A. No. 

Q. And that is up to the present time? A. That is 
correct. 

Q. And could the United States benefit by giving the in- 
formation sought in Plaintiff’s Exhibit No. 1 to Mr. Deane? 
A. No. 

Mr. Strickler: No further questions. 


Cross-Examination 
By Mr. Faulkner: 


Q. Mr. Miller, you handle a lot of these Government 
bonds, don’t you—these bonds, rather, by the surety 
233 companies? A. I handle bonds. 

Q. And you know Mr. Deane, I’m certain, from 
many years’ contact. A. I’ve known Mr. Deane for a good 
many years. 

Q. And isn’t it a fact that the bonds run to the United 
States to protect its interest in the taxes that may be due, 
or customs duties? A. The bond runs to the United States 
as a third-party transaction. 

Q. But it does run to the United States, does it not, to 
protect its customs duties or taxes, whichever it is? A. 
The United States is named as a third party. 

Q. It’s the beneficiary of the bond, isn’t that true? A. 
Beneficiary of the bond. 

Q. And if any trouble occurs with respect to the bond, 
isn’t it the usual custom for the bonding company’s agent, 
like Mr. Deane, to frequently call on you in connection with 
those bonds? A. No. 

Q. He never called upon you at any time? A. He’s 
called on me, ves. 
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QQ. Yes. And isn’t it a fact sometimes there are some 

issues arise as to the reappraisal or something like that? 
A. That’s correct. 

234 Q. And it’s necessary to discuss the matter with 
your office? A. No. 

Q. Isn’t it discussed? A. No. 

Q. Mr. Deane came to you in this case, didn’t he? A. 
That’s correct. 

Q. And what did you tell him? A. Mr. Deane came to 
me to obtain information as to whether, as to when this 
investigation of the letter referred to, when I thought it 
would be completed. I didn’t know. That’s not in my field. 

Q. Well, wasn’t that a matter of interest to the Govern- 
ment as well as the company involved or the taxpayer in- 
volved? A. No. 

Q. You were interested in the bond, though, were you 
not? A. As to the sufficiency of the bond to protect our 
interests, that’s right. 

Q. And it is a fact that— Do you have any other bonds 
besides this particular type in Customs? A. We have many 
bonds. 

Q. Many bonds. And isn’t it customary for agents 
235 of the bonding company to deal with you? A. No. 
. Q. Someone in your office? A. No. 

Q. Never talked to anyone about bonds? A. They come 
in and ask for information on occasion, but it’s not 
necessary. 

Q. Oh, it’s not necessary; but they do come in connec- 
tion with bonds in which you are the beneficiary, the Gov- 
ernment’s the beneficiary, is that right? A. That’s correct. 


* * bd * at i * * ae * 
252 Oral Opinion of the Court 


The Court: In the Dean case, after consideration of the 
grave injuries and suffering of the plaintiffs, aside from 
my original impressions during the course of the trial, I 
have, I fear, sympathetically, reexamined the evidence to 
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see if there were fairly some basis to authorize a recovery. 
I have concluded that there is not. 

For the purpose of findings, particularly since my views 
don’t entirely accord with the views of one side or another 
fully, I thought I should make some further specific indica- 
tion of them. 

I haven’t been able to agree with the government that 
the plaintiff Dean was not an invitee. I believe he was. 
The office where the accident occurred wasn’t an area re- 
stricted to employees in any sense. The evidence doesn’t 
indicate that there were any signs on the door of privacy, 
or that visitors were directed to the entrance through the 
adjoining office, except as that direction may have been 
inferred from the evidence that the adjoining door was 
ordinarily kept open for the entrance of visitors. 

There is nothing in the evidence to indicate that the pub- 

lic wasn’t received in Room 702 of the Wilkins Build- 
253 ing and the special circumstances of this case indi- 

cate to me, in addition to the general invitation, a 
special direction to call upon Mr. Audett. The subject 
matter of the visit didn’t involve any immediate pecuniary 
advantage to either party. And while it may have involved, 
primarily, anticipated advantage to the company whom Mr. 
Dean represented, that doesn’t negative the idea that the 
call also was in furtherance of the proper objectives of the 
government. 

Passing now to the next phase of the case: Recognizing 
special circumstances in connection with the former phase, 
I can’t close my eyes to some special circumstances involv- 
ing Room 702—that was the room number, wasn’t it, where 
the accident happened? 

Mr. Faulkner: Yes. 

Mr. Strickler: That’s correct. 

The Court: --touching upon the question of primary neg- 
ligence. It must be recognized that as far as the govern- 
ment was concerned, or insofar as could be reasonably an- 
ticipated by the government, this wasn’t a case where an 
obstacle was placed in the usual public entrance to an office, 
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which might constitute a hazard. 702 was a, the evidence 
indicates, was, in a sense, a private office—indeed, for the 
receipt of visitors, among other things, but primarily for 

a working space. The evidence shows it was used as 
254 a working space. The evidence shows that in the 

course of that work an adding machine, identified, 
I believe, as Government’s Exhibit 10, was necessary; and 
the evidence, if not expressly showing so, certainly justifies 
the reasonable inference that its use at various positions 
in the room was necessary. The location of the adding 
machine at the time of this unfortunate accident bore rea- 
sonable if not indispensable relationship to the necessary 
work. 

In endeavoring to reconstruct from the evidence the sit- 
uation which confronted Mr. Dean as he entered 702, it is 
apparent to me that the adding machine was clearly in view 
to anyone with eyesight as the evidence showed Mr. Dean 
possessed, and that the location of the cord, as it connected 
the adding machine to the wall plug, was obvious, and not 
a concealed physical fact. 

There is evidence that Mr. Dean’s eyesight was not 
wholly normal as far as peripheral vision is concerned; but 
the preponderance of the evidence from both sides indicates 
that his eyesight was such that the adding machine, the 
connecting cord fairly, at his eye level or somewhat above, 
as it protruded from the plug, was what must be con- 
‘sidered an obvious thing, and his eyesight, such as it was, 
‘could only commend to any reasonable person conscious of 

the objects, as he must have been, at least some 
255 scrutiny of them, commensurate with any possible 
uncertainty in his discernment. 

Mr. Dean, as I recall the evidence, conceded, or at least 
the fair intendment of his testimony was that he saw the 
adding machine; he was conscious of a man sitting in the 
position in which he found Mr. Audett, apparently working; 
he even saw the cord leading from the adding machine to 
the floor. There is no dispute in the evidence that the cord 
was slack on the floor. It, in and of itself, would hardly 
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constitute a hazard, the danger of which could reasonably 
be anticipated, in my view, under those circumstances. And 
the fact that it dropped from the wall on Mr. Dean’s left- 
hand side, protruding out from the wall in such a position 
as to hardly escape notice, and that he actually did notice 
the other end of the cord as it dropped down from the 
adding machine to the floor, compels me to believe that a 
reasonable person, under the particular circumstances in 
702, could not have anticipated that by a casual caller 
coming through the door, with that obvious situation in 
view, danger would result. 

The alternative would be to say that those people in the 
office couldn’t, at any time, use the machine in various 
places in the room, so plugged in, for fear someone would 

come in the door and walk across the cord. And 
256 I find myself unable to believe that that made the 

situation an unsafe one or an unreasonable one un- 
der the rules governing the rights of invitees. 

Another possibility that I have endeavored to consider 
carefully is whether Mr. Audett, when Mr. Dean entered, 
had a duty to warn him of the presence of the cord. What 
I have indicated is my view concerning the other element 
of claimed primary negligence at least largely answers the 
last inquiry. Under those circumstances, I don’t think it 
was such a dangerous situation as would call for an affirma- 
tive warning, particularly because it was one quite common 
in offices where adding machines are used. The cord, as 
it laid across the floor, didn’t present any substantial haz- 
ard, no matter how careless a person crossing it might be. 

The further reasoning suggests itself that to say that 
one has a duty to affirmatively warn a person of what ob- 
viously must have been within plain view, not constituting 
a serious hazard, would be contrary to the rule that one can 
presume, where reciprocal rights and duties are involved, 
in the absence of evidence to the contrary, that the other 
person will exercise ordinary care. 

Assuming that Mr. Dean tripped on the cord, aside from 
the question of primary negligence, I must find, I believe, 
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that Mr. Dean did not use ordinary or reasonable 
257 ~_eare for his own safety, in view of the obvious nature 
of the obstacle, if it were an obstacle. This leads me 
to the conclusion that the agents of the government were 
not negligent, and that, in any event, that Mr. Dean, by his 
own negligence, substantially contributed to his injuries. 
The result would be the same on the question of primary 
negligence, irrespective of the fact that Mr. Dean may have 
fallen as a result of some other circumstance than that in- 
volving the adding machine cord. I am frank to say that 
I have had considerable doubt that the fall was occasioned 
by the cord. For the completion of findings, however, and 
since it may be important upon a review, I can only deter- 
mine that fact on the basis of what I conceive fairly to be 
indicated by the preponderance of the evidence. And as 
unlikely as it may seem that Mr. Dean fell, or tripped or 
stumbled as a result of the cord, as unlikely as it may seem 
that he, as he now indicates, caught his—or at least one 
time did indicate—caught his heel on the cord, looking at 
the evidence as a whole, I am of the impression that the 
fair preponderance indicates that the cord had something 
to do with his fall. I say that because Mr. Dean, himself, 
affirmatively testified to that fact; although his general un- 
certainty as to the circumstances, if that were the only 
thing, would make that testimony of little weight. 
258 The controlling circumstance which leads me to 
think that the evidence preponderates in favor of 
that theory is that three persons, Mr. Audett, Mr. Dean and 
the secretary, at the particular time of the occurrence, or 
shortly thereafter, in endeavoring to reconstruct, in their 
‘own minds, for the purpose of making a report—and I 
think that purpose was a good-faith purpose, and the effort 
was a good-faith effort—mutually came to the conclusion, 
or assumed, for the purpose of the report, that the cord 
was connected with the fall. Mr. Audett, in his deposition, 
indicates that he participated in that assumption or con- 
clusion. Now, what happened is difficult to appraise after 
these several years. Certainly those people at that partic- 
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ular time, knowing all of the circumstances and having 
them fresh in mind, were as able then as they are now to 
express a view. They weren’t under oath, but neither were 
they laboring under motives and impulses which, upon re- 
flection, might have beclouded the actual fact as they saw 
it at the time. 

Thus, the findings may indicate that Mr. Dean either 
slipped upon, tripped, or became unbalanced by reason of 
the presence of the cord on the floor, and that his falling 
was as a proximate result of the presence of the cord on 
the floor. 

The government may prepare, submit to opposing 

259 counsel for checking as to form in advance, without 

any waiver in any way of their basic objections to 

the substance of the findings, and submit to me, form of 
findings, conclusions and judgment. 

I trust that that may be done within the next few days. 

Mr. Strickler: Surely. 

The Court: I don’t feel disposed to award costs in this 
case. 

Is there anything further? 

Mr. Faulkner: If Your Honor please, I don’t know 
whether it’s appropriate at this time, and I apologize if 
I’m saying something I shouldn’t say, but in your state- 
ment of the general findings I thought probably I might be 
permitted to do so, and that is with reference to Mr. Dean 
going into this room when you say ‘‘where the gentlemen 
work.’’ There was no statement—and there is no dispute 
as to the evidence—no statement of Your Honor to the 
effect that this room was normally kept locked, by the lady 
which testified. 

The Court: I think that is— 

Mr. Faulkner: That he was wrongfully directed, appar- 
ently, to this room, and it was due to that direction that 
he went into this room, which was used as a working room. 

The Court: Well, I certainly think the undisputed 
260 _ ~=evidence is that the room, as far as the outside cor- 
ridor was concerned, was ordinarily kept locked. 
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Mr. Faulkner: That’s right. 

The Court: And that the adjoining door was kept opened 
for the receipt of visitors. 

Mr. Faulkner: Yes. 

The Court: And I am certain, in my own mind, that the 
evidence indicates that he was directed to Mr. Anudett. 
Whether the evidence indicates that he was directed to 
this particular door, my notes don’t indicate, nor does my 
recollection so indicate. 

Mr. Faulkner: I merely suggest, Your Honor, the exhibit 
itself, Mr. Dean introduced, had a notation on there which 
he testified he put on at the time before he went up there, 
and he hadn’t seen it since that time. 

The Court: I think that’s a fair inference from that fact, 
and the findings may so show. 

Mr. Faulkner: Thank you, sir. 


274 Filed July 23, 1956 
Findings of Fact and Conclusions of Law 


This cause having come on for trial, and a full and com- 
plete hearing having been afforded to all of the parties 
hereto, the Court makes the following findings of fact and 
conclusions of law: 


Finpincs or Fact 


1. The plaintiffs, Henry B. Deane and Kathleen P, Deane, 
are husband and wife. 


2. On November 10, 1953, Henry B. Deane was employed 
as Superintendent of the Federal Bond Bureau of the 
American Surety Company of New York at a salary of 
$5,700 per annum. 


3. At that time, Henry B. Deane was 60 years, 4 months 
old, having been born on July 6, 1898. He was 5’ 8” tall, 
very active, and had a full field of vision. 
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4. Henry B. Deane received a letter from the American 
Surety Company of New York in the 1:00 p.m. mail on No- 
vember 10, 1953. 


5. To comply with the request for information contained 
in this letter was Henry B. Deane’s only reason for going 
to the Wilkins Building on November 10, 1953. He never 
disclosed the name of the principal mentioned in the letter. 


6. In the early afternoon of November 10, 1953, Mr. 
Deane went to the office of Mr. Ira Miller on the 5th floor 
of the Wilkins Building, 1512 H Street, N. W. 


275 7. Mr. Miller was unable to give the information 
Mr. Deane sought and directed him to Mr. Audette 
in Room 702. 


8. While plaintiff primarily anticipated advantage by 
going to Room 702 it was also in furtherance of the proper 
objectives of the government. 


9. Mr. Deane took the elevator to the seventh floor and 
saw a door with a sign indicating it was Room 702 and 
which bore the name of Mr. Audette and one other name. 


10. While there were no signs on the door leading to 
Room 702, the adjoining door was ordinarily kept open for 
the entrance of visitors, and the door to Room 702 from the 
corridor was usually kept locked. 


11. Room 702 was a private office, primarily a working 
space but also used to receive visitors. 


12. Through the frosted glass of the door Mr. Deane saw 
a man sitting about two or three feet from the door. He 
opened the door without knocking and entered. 


13. There was no obstacle placed in the usual public en- 
trance to this office which might constitute a hazard. 


14. Mr. Deane saw Mr. Audette sitting at a machine and 
saw a cord hanging vertically from the machine to the floor. 
He thought the machine was either an adding machine or 
a dictaphone. It was an adding machine. 
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15. An electric cord hung from the machine, ran flush 
across the floor in front of the door and ‘up the wall to the 
left of the door to a wall plug located approximately six 
feet off the floor and eight-ten inches from the door. 


16. A person entering the door to Room 702 could readily 
observe the cord at eye level to his left, as it was so obvious. 
It protruded from a box-type outlet on the wall in a more 
or less horizontal position so that it extended into the room 
3144-444” before dropping to the floor. The plug of the 
| cord fitted the socket loosely and hung down slightly 
276 from its own weight. The cord was slack upon the 

floor. 


17. The cord was black, the wall pale green, and the rug 
upon the floor dark green. 


18. The portable adding machine was necessarily used 
from time to time at various positions in Room 702. 


19. The machine had been used all that day by Mr. 
‘Audette in the same location as it was when Mr. Deane 
entered the room. 


20. The location of the adding machine at the time of this 
accident bore a reasonable if not indispensable relationship 
to the necessary work of this office. Mr. Audette was seated 
‘at the adding machine when plaintiff entered Room 702. 
Mr. Audette stood up and shook hands with Mr. Deane. 
Neither moved toward the other, as Mr. Audette was seated 
so close to the door. Mr. Audette told Mr. Deane to come 
‘in; he would get him aclair. Mr. Audette turned his back 
to Mr. Deane to walk to the far side of the room to get Mr. 
Deane a chair. He had taken three or four steps when he 
heard the sound of Mr. Deane falling. 


| 21. Mr. Deane, after shaking hands with Mr. Audette, 
either slipped upon, tripped, or became unbalanced by rea- 
son of the presence of the cord on the floor. His fall was 
the proximate result of the cord on the floor. 
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22. The electric cord to the adding machine was not pulled 
from the wall outlet when Mr. Deane fell. 


23. Mr. Deane’s testimony as to the happening of the 
accident is of little weight. 


24. Mr. Deane fell with his body on the chair pad by the 
desk of Mr. Jones. The corner of the chair pad was 8’ from 
the center of the door to Room 702. Plaintiff’s feet were 

just off the pad after he fell and his head was at the 
277 ~ far side of the pad, 12%’ from the center of the door 
to Room 702. 


25. The chair which rested on the pad was pushed back- 
wards so rapidly by Mr. Deane when he fell that the sound 
attracted a secretary in the adjoining room who saw Mr. 
Deane in the act of falling. 


26. Mr. Deane broke his leg in two places when he fell, 
and subsequent complications required that leg to be ampu- 
tated at the hip. 


27. Mr. Deane was guilty of contributory negligence as 
a matter of fact. 


Conctusions or Law 
1. Plaintiff, Henry B. Deane, was an invitee. 
2. Defendant was not negligent. 


3. If defendant was negligent, plaintiff was contributorily 
negligent. 


4. The doctrine of last clear chance does not apply. 


5. Mr. Deane did not use ordinary and reasonable care 
for his own safety. 


A. SHERMAN CHRISTENSON 
Judge 
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278 Filed July 23, 1956 
Judgment 
This cause having come on for trial and a full and fair 
hearing having been accorded the parties, and the Court 


having filed its Findings of Fact and Conclusions of Law 
herein, it is this 18 day of July 1956 


Orverep that judgment herein be and it is hereby entered 
for defendant withont costs. 


A. SHERMAN CHRISTENSON 
Judge 


279 Filed August 1, 1956 


Motion to Amend Findings and/or Make Additional Findings 
and to Amend Judgment Accordingly or in the Alternative 
for a New Trial 


Come now plaintiffs in the above entitled cause and 


respectfully pray that the Court amend its findings and/ 
or make new or additional findings and conclusions of 
‘law and amend its judgment accordingly for reasons here- 
inafter set out or in the alternative grant a new trial on 
the issues of negligence of the parties. This motion is 
filed under F.R.C.P. Rules 52 and 59, supported by memo- 
randum brief appended hereto. 


1. Objections to and Request for Additional Findings. 


(a) In general. Some of the findings are indefinite, 
misleading and incomplete, some are contrary to the un- 
disputed evidence and some are not legitimate inferences 
from admitted facts. The basic issue of fact and law in- 
volved is the degree of care required by the parties. Our 
Court of Appeals has said in clear and unmistakable lan- 
' guage that the degree of care required of the parties de- 
- pends upon the particular facts of each case. The Court 
has failed to comply with this explicit ruling. (See p. 3 of 
brief). We have appended hereto a proposed amended 
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form of findings of fact which we submit is required by 
appellate rulings. 

(b) Particular Objections and Request for Additional 
Findings. 

Plaintiffs object to Findings 2 to 7 inclusive, upon the 
ground that they create or suggest inferences wholly un- 
warranted and contrary to the particular facts and cir- 

cumstances of the case and do not include findings 
280 of important facts bearing on the question of negli- 
gence. 


Finding 2. This should be supplemented by the last 
sentence of Plaintiffs’ Proposed Finding 5. 


Finding 3. The last sentence should be replaced by the 
last three sentences of Plaintiffs’ Proposed Finding 6 and 
all of 7. 


Findings 4 and 7. These should be replaced by Plaintiffs’ 
Proposed Findings 8 and 4. 


Findings 9-27. While Plaintiffs do not object to Find- 
ings 17, 18, 19, 21 and 22, they submit Findings 9-27 should 
be replaced by Plaintiffs’ Proposed Findings 9-14. 


Finding 9. This is indefinite and misleading. There is 
no question but that the door marked 702 was the hall 
entrance to Room 702. 


Finding 10. This is misleading though partially true. 
Finding 9 states there was a sign by the door in the form 
of a card containing the name of Mr. Audett and the Court 
expressly found in its oral opinion that there was nothing 
to indicate the public was not received in Room 702; that 
there was no direction or sign indicating it was a private 
room or that visitors were to go to any other door. (Plain- 
tiffs’ Proposed Finding 10). 


Finding 11. Room 702 was not a ‘‘private office’’ as the 
connotation of that term ordinarly implies. It was the 
office of two Assistant Deputy Commissioners and the 
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‘*room’’ was no more ‘‘working space’’ than is the room 
of any other public officer or employee, or for that matter 
‘the office of any lawyer or other person. 


Finding 12. This is only partially true. The true facts 
are set out in the first three sentences of Plaintiffs’ Pro- 
posed Finding 11. The obvious legitimate inference is that 

Mr. Deane’s attention was directed toward Mr. Audett 
(who sat to the right of the door) as he reached and entered 
Room 702 and this prevented him from seeing the electric 
cord on the wall to his left which was plugged in at a point 
above his normal line of vision. We further submit even 

though his attention had not been diverted to Mr. 
281 Audett only an extraordinarily observant person 

might have seen the hanging cord; and further in the 
few seconds that elapsed only an extraordinarily prudent 
person would have looked to see if the cord extended across 
the entrance. 


Findimg 13. This is contrary to the undisputed evidence. 
The electric cord did extend across the hall entrance to 
Room 702 and did constitute a hazard to a person who had 
never before been in the room. (See Plaintiffs’ Proposed 
Finding 13). The accident is proof of this fact. 


Findings 14 and 15. These findings fail to state that the 
adding machine and Mr. Audett were to the right of the 
entrance door to Room 702. 


Finding 16. This inferential finding is clearly unwar- 
ranted, if otherwise legitimate (which is denied) in view 
of the clear evidence that Mr. Deane’s attention was directed 
- to his right, toward Mr. Audett before, while and after en- 
tering Room 702. 


Finding 20, This finding is contrary to the undisputed 
testimony of both Mr. Deane and Mr. Audett, the only wit- 
nesses to the accident. Mr. Audett testified he was sitting 
near the door leading from Room 702 into Room 703 about 
4 feet from the hall door leading into Room 702 and Mr. 
Deane testified he took 2 or 3 steps to reach and shake hands 
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with Mr. Audett who had risen from his seat. (See Plain- 
tiffs’ Proposed Finding 11). 


Finding 23. This finding is contrary to and ignores Mr. 
Deane’s positive and repeated testimony and the only legi- 
timate inference therefrom. Mr. Deane testified unequivo- 
cally, several times, that he took one step after greeting 
Mr. Audett when the heel of his right shoe caught in a wire. 
Mr. Deane had ankylosis of the left Mp and the sole and 
heel of his left shoe were raised. One having this physical 
handicap cannot maintain his balance as readily as others 
when the right foot strikes an unseen object. One of the 
undersigned can readily attest to this, based upon personal 
experience. If his left foot had been on the cord there 

would have been no force exerted where the cord was 
282 plugged into the socket. If his left foot had been off 
the cord, the vertical position of the prongs of the 
plug would have held the cord in the socket. It is a reason- 
ably legitimate inference that the fall could and did occur 


when his right heel or foot caught in the cord while his left 
foot was either off or on the cord. In either event, it is 
obvious that the force exerted would have been primarily, 
if not entirely, at the end of the cord permanently affixed to 
the adding machine. 


Findings 24 and 25. These findings are clearly unneces- 
sary detail and have no relation to the factual and legal 
issue of negligence presently involved. 


Finding 27. When the Court takes into consideration all 
the particular facts of the case, as our Court of Appeals has 
said it must do, there is no factual basis for this ultimate 
finding that Mr. Deane was negligent. 

Plaintiffs respectfully submit that the failure of defend- 
ant’s employees to obey published safety rules is evidence 
of negligence on the part of defendant. Plaintiffs’ Pro- 
posed Finding 14 is therefore an important factual element 
of the particular facts of this case which the Court is re- 
quired to consider in determining the degree of care de- 
fendant was required to exercise. 3 
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2. Objection to Conclusions of Law. Based upon the par- 
ticular facts of this case and all legitimate inferences there- 
from, plaintiffs respectfully urge that the Court erred in 
its Conclusions 2 to 5 inclusive. While ruling that the re- 
lationship of invitor and invitee existed, the effect of the 
ruling is to apply the rules applicable to a licensor and 
licensee or at least to impose upon plaintiffs the duty not 
of an ordinarily prudent person but rather that of an 
extraordinarily prudent person, and that our Court of Ap- 
peals has ruled is error. (See p. 3, Memorandum Brief 
attached). 


3. Motion for New Trial. In the alternative, plaintiffs 
move for a new trial. Plaintiffs respectfully urge 
283 the Court that the findings of fact are contrary to 
the weight of the evidence and to the law of the case. 

The Court erred: 


_ 1. In finding that defendant was not guilty of negligence 
as a matter of fact or law. 


2. That plaintiff, Henry B. Deane, was guilty of negli- 
gence or contributory negligence as a matter of fact or law. 
3. That defendant was not guilty of later negligence un- 


der the last clear chance doctrine prevailing in the District 
of Columbia. 


Attached hereto is a memorandum brief which fully sup- 
ports plaintiffs’ objections and this motion. 


FAULKNER AND SHANDS 


By Rosert R. FauLKNEer 
Robert R. Faulkner 
RES 


RicHarp KE. SHANDS 
Richard E. Shands 
Attorneys for Plaintiffs, 
940 Shoreham Building, 
Washington 5, D.C. 
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288 Filed Aug. 9, 1956 


Opposition to Plaintiffs’ Motion to Amend Findings and/or 
Make Additional Findings and to Amend Judgment Ac- 
cordingly or in the Alternative for a New Trial 


The Court considered plaintiffs’ and defendant’s pro- 
posed findings and conclusions and, with a slight amend- 
ment, signed the findings and conclusions submitted by de- 
fendant. Plaintiffs have now filed a motion to amend the 
Court’s findings and conclusions. The suggested additional 
and amended findings are merely repetitious of the matter 
in plaintiffs’ proposed findings which have already been 
considered and rejected by the Court. 


The signed findings and conclusions are full, complete 
and afford a substantial basis for the Court’s conclusions 
of law. They clearly comply with Rule 52 of the Federal 
Rules of Civil Procedure and no amendment to them is re- 
quired. Therefore, defendant submits the Court’s findings 
of fact and conclusions of law should remain unchanged. 


As to plaintiffs’ alternative motion for a new trial, de- 
fendant submits that the Court’s ultimate decision was in 
all respects correct and in accordance wih law. As the law 
was fully argued to the Court at the time of the trial it 
will not be repeated here. 


289 From the above it is respectfully submitted that 

plaintiffs’ Motion to Amend Findings and/or Make 
Additional Findings and to Amend Judgment Accordingly 
or in the Alternative for a New Trial should be denied. 


OLIver GascH 
Oliver Gasch 
United States Attorney 


Epwarp P. TroxeLu 
Edward P. Troxell, Principal 
Assistant United States Attorney 


Frank H. Srrickier 
Frank H. Strickler 
Assistant United States Attorney 
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290 Filed Aug. 20, 1956 
Order Denying Plaintiffs’ Motion 


The plaintiffs having filed herein a ‘‘Motion to Amend 
Findings and/or Make Additional Findings and to Amend 
Judgment Accordingly or in the Alternative For a New 
Trial’’, and the defendant having filed herein its objection 
to such motion, and the Court having considered the pro- 
posed new Findings of Fact, Conclusions of Law and Judg- 
ment submitted by counsel for the plaintiffs and their brief 
of the law, and now being fully advised, and being of the 
opinion that the Findings of Fact, Conclusions of Law and 
Judgment hereinbefore entered are sufficient and proper 
and should be permitted to stand; 


Ir Is Now Heresy Orperep that the said motion of the 
plaintiffs and each part thereof be, and it is hereby, denied. 


Dated this 17th day of August, 1956. 


A. SHERMAN CHRISTENSON 


Umited States District Judge 
(Assigned) 


291 Filed Sep. 7, 1956 
Notice of Appeal 


Notice is hereby given this 7th day of September, 1956, 
that plaintiffs, Henry B. Deane and Kathleen P. Deane, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 23rd day of July, 1956 in favor of defendant, 
United States of America against said plaintiffs, Henry B. 
Deane and Kathleen P. Deane. 


FAULKNER AND SHANDS 
By Rosert R. FavLKNEr 
Attorneys for Plaintiffs 
940 Shoreham Building 
Washington 5, D.C. 
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300 Civil Docket 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Date Proceedings 

1954 


July 16 Complaint, appearance. filed 


July 16 Summons, copies (1) and copies (1) of Complaint 
issued. U.S. Atty. ser. 7-16-54. Atty. Gen. ser. 7-19-54. 


Sept.14 Answer of deft, to complt.; c/m 9-14-54; app. Leo 
A. Rover & Oliver Gasch. filed 


Sept.14 Calendared. (N) 
1955 


Feb. 14 Deposition of T. B. Audett, 1-31-55, published & 
filed 


June 14 Notice of pltfs. of taking deposition of pltf. #1; 
c/m 6-10-55. filed 


Aug.5 Deposition of pltf. 41 6-16-55; published & filed. 


Dec. 14 Motion of pltfs. for leave to amend complt. to in- 
crease amount of damages claimed, ¢/m 12-14-55. filed 


Dec. 14 Amended par. 5 of count 1 of complt. filed 


Dec. 14 Pre-trial proceedings, and motion of pltf. for leave 
to amend complt. to increase amt. of damages claimed 
granted. Curran, J. 


1956 


May 14 Hearing begun & respited until tomorrow. Rep. 
Reid Seely. Christenson, J. 


May 15 Hearing resumed & respited until tomorrow 9 a.m. 
(Rep. Reid Seely) Christenson, J. 


May 16 Hearing concluded & submitted. Rep. Reid Seely. 


Christenson, J. 
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May 18 Finding for deft. without costs (findings etc. to be 
presented). Rep. Reid Seely. Christenson, J. 


Junel Transcript of findings of court—May 18, 1956. filed 
July 23 Trial Brief. filed 

July 23 Plaintiffs memorandum of cases. filed 

July 23 Defendant’s memorandum of cases. filed 


July 23 Transcript of testimony of Henry B. Deane and 
Violet Winslow Dowling, May 14 & 15, 1956, pp. 1-122. 
filed 


July 23 Findings of fact and conclusions of law. (N) 
Christenson, J. 


July 23 Judgment for deft. without costs, signed July 18, 
1956. (N) Christenson, J. 


July 27 Transcript of testimony of Winton P. Jones, Dr. 
Melvin G. Alper and Ira P. Miller, May 15, 1956, pp. 
1-35. filed 


Aug. 1 Motion of pltfs’ to amend findings and/or make 
additional findings and to amend judgment accordingly 
or in the alternative for a new trial; exhibit, Memo. 
brief; c/m 8-1-56. filed 


Aug. 9 Opposition of deft to pltf’s motion to amend find- 
ings ete., c/m 8-9-56. filed 


Aug. 20 Order denying motion of pltfs. to amend findings, 
ete. (signed Aug. 17, 1956). (N) Christenson, J. 


301 Sept. 7 Notice of appeal by plaintiffs. (Notice to 
O. Gasch, U.S. Atty) Deposit of $5.00 by Robert 
Faulkner. filed 


Sept. 7 Cost bond on appeal of plaintiff in amt of $250.00 
approved & filed 


Sept. 7 Designation of Record on appeal of pltff., ¢/m 
9-7-56. filed 
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Sept. 7 Statement of Points upon appeal by pltff., ¢/m 
9-7-56. filed 
Sept. 7 Stipulation as to authenticity of exhibits. filed 


Sept. 11 Reporter’s transcript of findings of the Court of 
5-18-56; pp. 1-11; (rep. Reid Seely). filed 

Sept. 14 Copy of Transcript of Proceedings of May 14, 15 
and 16, 1956. (rep. Reid Seely) filed 


Sept. 14 Copy of transcript of proceedings May 21, and 
22,1956. (rep. Reid Seely) filed 


Sept. 14 Order to transmit original trial exhibits as part 
of the record to U.S. Court of Appeals. (N) Mc- 
Guire, J. 


Sept. 17 Counter designation of record by deft; c/m 
9-17-56. filed 
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APPELLANTS’ STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: In a suit under the Federal 
Tort Claims Act, for personal injuries sustained by appel- 
lant-invitee, proximately resulting from tripping over an 
electric cord lying across the entrance, after entering an 
office of appellee-invitor to which he had been directed by 
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1. Were the Trial Court’s ultimate findings (a) that ap- 
pellee-invitor was not negligent; (b) that appellant-invitee 
was negligent or contributorily negligent and (c) that the 
last clear chance doctrine did not apply, clearly erroneous 
under the particular facts and circumstances of the case? 
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fact supported by the intermediate underlying findings of 
fact? 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or CotumsBia Crecurr 


No. 13,575 


HENRY B. DEANE and KATHLEEN P. DEANE, 
Appellants, 


Vv. 


THE UNITED STATES OF AMERICA, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 


This suit was brought under the Federal Tort Claims 
Act.) Findings of Fact and Judgment in favor of appellee 
were entered July 23, 1956.2 Motion to amend, for new 


1J.A. p. 1, post p. 9 
2J.A. pp. 110, 122 
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findings or new trial was denied on August 20, 1956.5 
Notice of appeal was filed September 7, 1956* and the ap- 
peal record filed and docketed on October 17, 1956. The 
appeal was taken under Title 28-1291 of the United States 
Code. 


STATEMENT OF THE CASE 
Prefatory 


This suit was brought under the Federal Tort Claims 
Act which grants exclusive jurisdiction to District Courts, 
sitting without a jury, of civil actions on claims against the 
United States for injury or death caused by the negligent 
or wrongful act or omission of any employee of the govern- 
ment while acting within the scope of his office or employ- 
ment, ‘‘under circumstances where the United States, if a 
private person, would be liable to the claimant in accord- 
ance with the law of the place where the act or omission 
occurred.’”® 


Appellant, Henry B. Deane, sued for serious personal 
injuries sustained by him on November 10, 1953 (and 
Kathleen P. Deane, his wife, sued for loss of consortium) 
when he tripped over a heavy electric cord lying across the 
entrance after entering Room 702 of the Wilkins Building, 
located at 1512 H Street, N.W., in Washington, D. C. The 
building was then occupied by the United States Customs 
Bureau.® 


The case came on for trial before assigned United States 
District Judge A. Sherman Christenson. Upon conclusion 
of the trial, Judge Christenson rendered an oral opinion 
in which he found (1) that the status of the parties was 
that of invitor and invitee; (2) that appellant ‘‘either 
slipped upon, tripped or became unbalanced by reason of 
the presence of the cord on the floor, and that his falling 





3 J.A. pp. 120, 122 
4 J.A. pp. 120, 122 
5 Post p. 9 

6 J.A. pp. 2,4 
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was a proximate result of the presence of the cord on the 
floor’’; (3) that appellee was not guilty of negligence; (4) 
that appellant was guilty of negligence or contributory 
negligence and (5) that the last clear chance doctrine 
did not apply.? At his direction, counsel for appellee pre- 
pared draft of Findings of Fact and Conclusions of Law, 
which the Court adopted after adding the last clause to 
Finding No. 10.8 Reference to the Court’s oral opinion 
will disclose it was the source of the Findings of Fact.® 
Appellants duly filed motion to amend or for a new trial, 
accompanied by Proposed Findings of Fact and Conclu- 
sions of Law.’® The motion was denied and this appeal 
followed. The record brought forward includes the en- 
tire transcript of the testimony but only that portion bear- 
ing on the liability questions is printed in the Joint 
Appendix. 


Facts Material to a Consideration of the Questions Presented 


The basic facts are not in dispute. Appellants, Henry 
B. Deane and Kathleen P. Deane, are husband and wife.” 
On November 10, 1953, he was 60 years of age.** He was 
5 feet 8 inches tall.* For years prior thereto, he had 
ankylosis of the left hip but was otherwise active.* He 
wore glasses and had a reasonably full field of vision. 
He was employed by the American Surety Company of 
New York, in its Washington, D. C. office located at 15th 
and H Streets, N.W.,’® as Superintendent of its Federal 
Bond Bureau, at a salary of $5,700.00 per year.’7 The 





7J.A. p. 104 
8J.A.p.111 
9J.A. p. 104 

10 J.A. p. 114 

11 J.A. pp. 1,4 
12 J.A. pp. 12, 21 
13 J.A. p. 21 

14 J.A. pp. 13, 38 
15 J.A. pp. 18b, 29, 30, 99 
16 J.A. p. 12 

17 J.A. p. 18 
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business of the American Surety Company, iter alia, is 
acting as surety on bonds, assuring the United States 
Government (appellee) in connection with the performance 
of construction contracts, payment of income and excise 
taxes, and custom duties.** On November 10, 1953, Mr. 
Deane had been in the employ of the American Surety 
Company for some 36 years,’ and for most of that time 
his duties had been to call upon various Government 
agencies whenever any questions arose in connection with 
the bonds on which his employer was surety.” Approx- 
imately 80% of his time was spent out of the office, walk- 
ing to and from and visiting the various Government 
departments in Washington.” 


On the date in question, Mr. Deane received a letter 
from the New York office of his employer inquiring with 
respect to delay in appraisement of steel imports covered 
by one of its customs duties bonds.“ He went to the 
Wilkins Building at 1512 H Street, N.W., which was then 
occupied by the United States Customs Bureau,™ and 
called upon Mr. Ira Miller (of the legal branch**) whose 
office was on the fifth floor, and discussed the subject with 
him without disclosing the name of the principal, as had 
been his practice for some 30 years.” For the first time 
in his experience, Mr. Miller was unable to answer his 
inquiry and directed him to go to Room 702 and see Mr. 
T. B. Audett.2* Mr. Deane wrote Mr. Audett’s name and 
room number (702) on the letter.% He had never been on 





18 J.A. p. 13 

19 J.A. p. 12 

20 J.A. p. 13,18 

21 J.A. p.13 

22 J.A. pp. 13, 21 

23 J.A. pp. 13, 22, 104 
24 J.A. pp. 14, 101, 104 
25 J.A. pp. 14, 23, 104 
26 J.A. pp. 14, 23 

27 J.A. pp. 14, 23 
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the seventh floor or in Room 702 and knew nothing about 
the character or location of its furniture.* 


Room 702 was the office of Mr. Audett and Mr. W. P. 
Jones, Assistant Deputy Commissioners.” <A drawing of 
the room by by Mr. Audett is on the following page. It 
was in the northwest corner of the building. The hall door 
to Room 702 was located to the left or west of the elevator, 
on the north side of the hallway, near the east end of the 
south wall of the room.* It was 3 feet wide; had a frosted 
glass** and opened inward to the right.** On the right 
side of the door was a card with the names of Mr. Jones 
and Mr. Audett.** Mr. Audett testified that the door was 
usually kept locked because ‘‘they preferred that visitors 
come into Room 703.’** It was used by employees.* 
Room 703 was the normal entrance, the door of which was 
usually kept open.* 


In his oral opinion, the Trial Court said: 


«c* * * The office where the accident occurred 
wasn’t an area restricted to employees in any sense. 
The evidence doesn’t indicate that there were any signs 
on the door of privacy, or that visitors were directed 
to the entrance through the adjoining office, except as 
that direction may have been inferred from the 
evidence that the adjoining door was ordinarily kept 
open for the entrance of visitors. 


‘‘There is nothing in the evidence to indicate that 
the public wasn’t received in Room 702 of the Wilkins 
Building and the special circumstances of this case 





28 J.A. p. 56 

29 J.A. pp. 48, 66 

30 J.A. pp. 24, 28, Appellee’s Exhibit 3. 
31 J.A. pp. 16, 24, 25 

32 J.A. pp. 33, 62 

33 J.A. pp. 16, 24 

34 J.A. p. 59 

35 J.A.p. 91 

36 J.A. pp. 58-9, 79, 91 
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indicate to me, in addition to the general invitation, 
a special direction to call upon Mr. Audett.’’* 


Room 702 was 16 feet 8 inches wide and 19 feet 4 inches 
long.** Near the west wall and center lengthwise of the 
room was a large double desk, the south end of which was 
normally occupied by Mr. Jones and the north end by 
Mr. Audett.*® Near the center of the east wall was a door- 
way connecting Rooms 702 and 703, the south side of which 
was 8 feet from the south wall.*° In this space were five 
conventional filing cases.*? Three were 15 inches wide and 
two 18 inches wide,** the total width being 6 feet 9 inches. 
In the south wall, about 8 to 10 inches west of the hall 
entrance, and 6 feet above the floor, was an electric outlet 
installed for an electric fan or clock.** 


Mr. Deane took the elevator to the seventh floor. At that 
time Mr. Audett was the only person in the room.** Mr. 
Audett was a material witness. He was not called by 


appellee.** Appellants offered and the Trial Court received 
his discovery deposition taken by appellants a short while 
after suit was filed, in which he testified that when Mr. 
Deane opened the door he was sitting near the center 
filing cabinet along the east wall,** working at an electric 
adding machine which was backed against the center cab- 
inet and that his chair was in front of it, facing east ;*7 
that the adding machine was on a movable stand about 
3 inches lower than the normal desk height and located 


37 J.A. p. 105 

38 J.A. p. 64 

39 J.A. pp. 62, 67 

40 J.A. p. 95 

41 J.A. pp. 50, 81 

42 J.A. p. 97 

43 J.A. pp. 51, 65, 72, Appellee’s Exhibit 3. 
44 JA. p. 53 

45 J.A. p. 46 

46 J.A. p. 50 

47 J.A. pp. 50, 61, ante p. 5 
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about 5 feet from the hall entrance to Room 702;** that 
the electric cord attached to the machine was 12 feet 4 
inches long and 5/16ths of an inch in diameter;* that it 
was plugged in the outlet in the south wall with the prongs 
in a vertical or perpendicular position; that it dropped 
to the floor at the base of the wall and was lying more or 
less flat on the floor across the entrance; that if there had 
been any excess cord, it would have been on the floor by 
the machine; that normally, the cord was left plugged in 
and when the adding machine was not in use it was pushed 
against the south wall below the outlet.°* The cord was 
attached to the back and at the center of the base of the 
machine; it was black, the wall pale green and there was 
a dark green rug on the floor.™ 


Mr. Deane testified that on reaching the door, he 
observed the names of Mr. Audett and another gentleman 
on a card at the side of the door ;™ that through the frosted 
elass, he saw the silhouette of someone, (who was Mr. 
Audett) sitting forward and to his right; that as was 
his usual custom, he opened the door without knocking ;** 
that before and after he entered the room, his attention 
was directed to and he was looking toward and speaking to 
Mr. Audett ;*? whom he then saw sitting at what he thought 
was a dictating machine, but which was actually an electric 
adding machine;** that he did not look for nor see the 
electric cord where it was plugged in the outlet to his left, 
four inches above his head and about seven inches above 


48 J.A. pp. 16, 54, 55, 62, Appellee ’s Exhibit 3. 
49 J.A. pp. 54, 56 

50 J.A. pp. 51, 60, 62 

51 J.A. pp. 51, 56, 62 

52 J.A.p. 55 

53 J.A. pp. 74, 112, Appellee’s Exhibit 10. 
54 J.A. pp. 16, 24 

55 Ibid. 

56 J.A. pp. 16, 25, 49 

57 See Note 55, J.A. pp. 27, 31, 32 

58 J.A. pp.16, 24, 25, 50 
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the level of his eyes ;*° that he saw a cord hanging from the 
adding machine™ but none on the floor; that Mr. Audett 
arose, said he was expecting Mr. Deane;* they shook 
hands and Mr. Audett invited him to a seat near Mr. 
Andett’s side of the double desk and turned to go there; 
that he then took one or two steps forward; his right foot 
caught in a wire or cord® and he fell to the floor on his 
left side. 


The accident happened within a matter of a few seconds 
after Mr. Deane opened the door.“ The telephone wires 
were on the west side of the room. The electric cord was 
the only wire on the floor where Mr. Deane stumbled.© 
The plug was still in place after the accident.“ Mr. Deane 
and Mr. Audett were the only persons in the room at the 
time of the accident.” Mr. Deane, Mr. Audett and Mrs. 
Dowling, who was in Room 703 and came into the room 
right after the fall, agreed that he had probably tripped 
over the electric cord where it was attached to the adding 
machine and Mrs. Dowling typed a Government accident 
report form so stating, which Mr. Deane signed.® 


Mr. Deane testified that in his many visits to Govern- 
ment buildings, he had seen safety signs warning employees 
against leaving electric cords on the floor ;® that the safety 
engineer came into the room shortly after the accident and 
inquired why the cord was there and why the door was 


59 See Note 57 

59a This was an obvious, honest but erroneous admission on cross-examina- 
tion. J.A. 26, 27, 62, Appellee’s Exhibit 10. 

60 J.A. p. 28 

61 J.A. pp. 14, 16, 23, 25, 31 

62 J.A. p. 16 

63 J.A. pp. 16, 31, 35, 37, 39, 44, 58, 59 

64 J.A. pp. 16, 35, 54, 84 

65 J.A. pp. 53, 54 

66 J.A. pp. 56, 86 

67 J.A. pp. 17, 53 

68 J.A. pp. 35, 58 

69 J.A. pp. 18a, 18b 
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open.”° Neither was he called as a witness by the Gov- 
ernment. 


Mr. Deane sustained multiple fractures of the left leg™ 
and subsequent complications required amputation of his 
left leg at the middle of the left femur and about eighteen 
months thereafter the removal of the remainder of his 
left femur to the hip.” 


STATUTES INVOLVED 
The pertinent statutes involved are: 


Tirte 28 U.S.C. 
1346—United States as defendant. 


(b) Subject to the provisions of Chapter 171 of this title, 
the district courts, together with the District Court for 
the Territory of Alaska, the United States District Court 


for the District of the Canal Zone and the District Court 
of the Virgin Islands, shall have exclusive jurisdiction of 
civil actions on claims against the United States, for 
money damages, accruing on and after January 1, 1945, 
for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within the 
scope of his office or employment, under circumstances 
where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the 
place where the act or omission occurred. 


1402—United States as defendant. 


(b) Any civil action on a tort claim against the United 
States under subsection (b) of section 1346 of this title 


70 J.A. pp. 17, 90, 91 
71 J.A. pp. 16, 113 
72 J.A. p. 113 
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may be prosecuted only in the judicial district where the 
plaintiff resides or wherein the act or omission complained 
of occurred. June 25, 1948, c. 646, 62 Stat. 937. 


27402—Jury trial denied in actions against United States. 


Any action against the United States under section 1346 
of this title shall be tried by the court without a jury. 
June 25, 1948, c. 646, 62 Stat. 971. 


Cxuaprer 171 
2671—Definitions 


As used in this chapter and sections 1346(b) and 2401(b) 
of this title, the term— 


‘‘Wederal agency’’ includes the executive departments 
and independent establishment of the United States, and 
corporations primarily acting as, instrumentalities or agen- 
cies of the United States but does not include any con- 
tractor with the United States. 


'**Hmployee of the government’’ includes officers or 
employees of any federal agency, members of the military 
or naval forces of the United States, and persons acting 
on behalf of a federal agency in an official capacity, tem- 
porarily or permanently in the service of the United States, 
whether with or without compensation. 


* 2. # 


STATEMENT OF POINTS 


1. The Trial Court’s findings of fact do not include all 
the particular facts and circumstances necessary to a 
determination of the question of the degree of care re- 
quired of the appellee-invitor and appellant-invitee. 


2. The Trial Court’s intermediate and ultimate findings 
of fact are not supported by the testimony, are contrary 


— 
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to the undisputed intermediate underlying facts necessary 
to support ultimate findings under the particular facts and 
circumstances of this case, and hence are clearly erroneous 
as will be disclosed by a review of the entire evidence. 


3. The Trial Court’s ultimate findings (1) that appellee 
was not guilty of negligence, and (2) that appellant was 
guilty of negligence or contributory negligence, and (3) 
that the doctrine of last clear chance did not apply, were 
clearly erroneous under the particular facts and circum- 
stances of the case. 


4, The Trial Court’s ultimate findings, based upon its 
subsidiary findings of fact, were clearly erroneous. 


5. The Trial Court erred in concluding as a matter of 
law (1) that appellee was not negligent; (2) that appellant 
was negligent; (3) that if appellee was negligent, appellant 
was contributorily negligent; and (4) that the doctrine of 
last clear chance did not apply. 


PARTICULAR OBJECTIONS TO TRIAL COURT’S 
FINDINGS 


The fundamental questions presented are the degree of 
care required to be exercised by the respective parties 
under the particular facts and circumstances of the case. 
We respectfully submit the Trial Court (1) failed to make 
decisive subsidiary findings of fact, (2) made subsidiary 
findings clearly contrary to the evidence and (3) clearly 
erred in making the ultimate findings as to liability. 


Finding 2 states: (J.A. 110) 


On November 10, 1953, Henry B. Deane was employed 
as Superintendent of the Federal Bond Bureau of the 
American Surety Company of New York at a salary 
of $5,700.00 per annum. 


The Trial Court should have found further, as testified 
by Mr. Deane, that he was employed at the Washington 
office of his employer, in the Southern Building at 15th 
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and H Streets, N.W.; that the business of his employer 
is acting as assurer on bonds assuring the appellee in 
connection with the performance of construction contracts 
and the payment of income and excise taxes and customs 
duties; that on November 10, 1953, he had been employed 
by his employer for some 36 years and for most of that 
time his duties had been to call upon various Government 
agencies when questions arose in connection with the bonds 
on which his employer was surety; and that approximately 
eighty per cent of his time was spent out of his office, 
walking to and from and visiting the various Government 
departments in Washington. This shows the scope of Mr. 
Deane’s activities, why he frequently visited and his inti- 
mate knowledge of the many Government agencies. Since 
the accident happened on one of those visits, these facts 
have an important bearing on the question whether he 
was guilty of negligence or contributory negligence. 


Finding 4 states: (J.A. 111) 


Henry B. Deane received a letter from the American 
Surety Company of New York in the 1:00 p.m. mail 
on November 10, 1953. 


The Trial Court should have found that the letter of 
inquiry was with respect to delay in appraisement of steel 
imports covered by a customs duties bond. This shows the 
precise reason for the particular visit which culminated 
in the tragic accident. 


Finding 6 states: (J.A. 111) 


In the early afternoon of November 10, 1953, Mr. 
Deane went to the office of Mr. Ira Miller on the 5th 
floor of the Wilkins Building, 1512 H Street, N. W. 


The evidence shows and the Trial Court should have 
found that for some 30 years prior to the accident Mr. 
Deane had called upon Mr. Miller whenever any question 
arose respecting customs duties bonds. 


se) 
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13 
Findings 11, 12 and 20 state: (J.A. 111, 112) 


11. Room 702 was a private office, primarily a work- 
ing space but also used to receive visitors. 


12. Through the frosted glass of the door, Mr. 
Deane saw a man sitting about two or three feet from 
the door. He opened the door without knocking and 
entered. 

20. The location of the adding machine at the time 
of this accident bore a reasonable if not indispensable 
relationship to the necessary work of this office. Mr. 
Audette was seated at the adding machine when plain- 
tiff entered Room 702. Mr. Audette stood up and shook 
hands with Mr. Deane. Neither moved toward the 
other, as Mr. Audette was seated so close to the door. 
Mr. Audette told Mr. Deane to come in; he would get 
him a chair. Mr. Audette turned his back to Mr. 
Deane to walk to the far side of the room to get Mr. 
Deane a chair. He had taken three or four steps 
when he heard the sound of Mr. Deane falling. 


Finding 11 and the first sentence of Finding 20, coupled 
with Findings 14 and 16, post, and the finding or conclusion 
in the opinion that the cord lying across the entrance did 
not constitute a ‘‘substantial hazard’’, were obviously 
the bases upon which the Trial Court made the ultimate 
finding that appellee was not guilty of negligence. 


The Trial Court should have found that Room 702 was 
the office of Mr. Audett and Mr. Jones, Assistant Deputy 
Commissioners. It was no more a ‘‘private office’’ than is 
any other office of a Government official or employee. It 
was no more ‘‘primarily a working space’’ than is any 
other such office. But if it was, the degree of care of 
appellee was higher. 


The Trial Court should have found, as stated in its oral 
opinion, that Room 702 was not an area restricted to em- 
ployees in any sense; that there was nothing in the evidence 
to indicate that the public was not received in the room; 
that there was no sign on the door of privacy or directing 
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visitors to Room 703; and that the ‘‘special circumstances 
of this case indicate * * * in addition to the general invita- 
tion, a special direction to call upon Mr. Audett’’. It 
should have found further that Mr. Deane had never been 
there before and knew nothing about its furnishings. 


In support of the finding that the ‘‘location of the adding 
machine at the time of this accident bore a reasonable, if 
not indispensable relationship to the necessary work’’, the 
Trial Court said: (J.A. 107) 


‘‘The alternative would be to say that those people 
in the office couldn’t, at any time, use the machine in 
various places in the room, so plugged in, for fear 
someone would come in the door and walk across the 
eord. And I find myself unable to believe that that 
made the situation an unsafe one or an unreasonable 
one under the rules governing the rights of invitees.”’ 


We submit that knowledge of the use of electric machines 
with cords across entrances is not reasonably to be im- 
puted to a person entering any office, let alone the office 
of an Assistant Deputy Commissioner for the first time, 
but does reasonably impose the duty to give timely warn- 
ing. Assuming the right to have the machine in the room 
and to move it around, this does not warrant a finding 
under the particular facts and circumstances of this case 
that the ‘‘situation (was not) an unsafe one or an unreason- 
able one under the rules governing the rights of invitees.’’ 


It was doubtless upon this same ground that the Court 
rejected appellants’ claim of right to timely notice and 
to the last clear chance doctrine when it stated: (J.A. 107) 


‘‘Another possibility that I have endeavored to 
consider carefully is whether Mr. Audett, when Mr. 
Dean entered, had a duty to warn him of the presence 
of the cord. What I have indicated is my view con- 
cerning the other element of claimed primary negli- 
gence at least largely answers the last inquiry. Under 
those circumstances, I don’t think it was such a danger- 
ous situation as would call for an affirmative warning, 
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particularly because it was one quite common in offices 
where adding machines are used. The cord, as it laid 
across the floor, didn’t present any substantial hazard, 
no matter how careless a person crossing it might be. 


The further reasoning suggests itself that to say that 
one has a duty to affirmatively warn a person of what 
obviously must have been within plain view, not con- 
stituting a serious hazard, would be contrary to the 
rule that one can presume, where reciprocal rights and 
duties are involved, in the absence of evidence to the 
contrary, that the other person will exercise ordinary 
care.’’ 


Parenthetically there was not a word of evidence in 
support of the startling statement that this was ‘‘quite 
common in offices where adding machines are used.’’ What 
possible bearing could this reasoning have upon the par- 
ticular facts of the case? 


The finding that ‘‘neither moved toward the other, as 
Mr. Audett was seated so close to the door.’ is contrary 
to the undisputed evidence of both Mr. Deane and Mr. 
Audett, who were the only persons in the room and appel- 
lee’s own Exhibit 3. Mr. Deane testified Mr. Audett was 
two feet from the opened door; Mr. Audett testified he 
was 5 feet from the entrance and the Audett drawing shows 
the machine was in front of the center cabinet which 
Appellee’s Exhibit 3 shows was about 414 feet from the 
entrance. So there can’t be the slightest doubt that Mr. 
Audett and the machine were 4 to 5 feet from the entrance. 


Finally, the important fact is not what Mr. Audett 
after greeting Mr. Deane did but rather what Mr. Deane 
did and what Mr. Audett did not do after Mr. Deane 
entered the room. 


Finding 13 states: (J.A. 111) 


There was no obstacle placed in the usual public 
entrance to this office which might constitute a hazard. 
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This finding is based upon the Court’s statement that: 
(J.A. 105-6) 


‘¢* * * this wasn’t a case where an obstacle was placed 
in the usual public entrance to an office which might 
constitute a hazard. 702, as the evidence indicates, 
was in a sense a private office—indeed for the receipt 

of visitors among other things but primarily for work- 
ing space. The evidence shows it was used as a working 
space.’ 


This finding, as the oral opinion indicates, refers to the 
opening between Rooms 702 and 703, which was not in issue. 
But by clear implication, we may infer that if the cord 
had been at this entrance the Trial Court would still have 
found that it did not constitute a ‘‘substantial hazard’’ 
to persons entering the room. For at one point in its 
opinion, it said: ‘‘The cord, as it lay across the floor, didn’t 
present any substantial hazard’’, (J.A. 107) and at another 
point said the cord ‘‘in and of itself would hardly con- 
stitute a hazard.’’ (J.A. 106-7) This finding was clearly 
erroneous. 


We submit that, as a matter of common knowledge, it 
was a hazard and a substantial hazard, as evidenced by 
the tragic consequences of this case. In finding it was not, 
the Trial Court also disregarded completely the testimony 
of both Mr. Deane and Mrs. Dowling that the safety engi- 
neer came into the room after the accident and Mr. 
Deane’s testimony that he inquired ‘‘why the cord was 
there and why the door was open’’; also the testimony of 
Mr. Deane that in his long experience he had seen safety 
signs posted in all Government buildings visited by him, 
warning employees against leaving wires on the floor. 
This testimony was not challenged. The safety engineer 
was not called as a witness and the legal presumption is 
that his testimony would not have been favorable to the 
Government. Neither did the Government call Mr. Audett, 
the only other person in the room when the accident 
occurred. 
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We submit these are important subsidiary facts which 
should have been included in the Court’s findings; and 
that if included would have impelled a finding that the 
appellee was negligent. 


Findings 14, 15 and 16 state: (J.A. 111, 112) 


‘14. Mr. Deane saw Mr. Audett sitting at a machine 
and saw a cord hanging vertically from the machine 
to the floor. He thought the machine was an adding 
machine or dictaphone. It was an adding machine. 


“15. An electric cord hung from the machine, ran 
flush across the floor in front of the door and up to the 
wall to the left of the door to a wall plug located ap- 
proximately 6 feet off the floor and eight-ten inches 
from the door. 


‘*16. A person entering the door to Room 702 could 
readily observe the cord at eye level to his left, as it 
was so obvious. It protruded from a box-type outlet 
on the wall in a more or less horizontal position so 
that it extended into the room 314-414” before dropping 
to the floor. The plug of the cord fitted the socket 
loosely and hung down slightly from its own weight. 
The cord was slack upon the floor.’’ 


The Trial Court clearly erred in stating in Finding 14 
that Mr. Deane ‘‘saw a cord hanging vertically from the 
machine to the floor.’”? Mr. Audett’s drawing shows the 
machine was backed up against the center cabinet and the 
cord hung from the bottom in the rear. Mr. Deane did 
testify he saw the cord hanging down but he added that 
he did not look to see where it went as he ‘‘was talking to 
Mr. Audett and paying no attention to anything of that 
sort.’? The exhibit is before the Court. While we do not 
consider it decisive, if it was located where Mr. Andett 
says and his drawing shows, we submit this was an honest 
but erroneous admission on cross-examination which the 
physical facts refute. 
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Finding 16 was apparently based upon the Trial Court’s 
oral opinion wherein he said: (J.A. 106, 7) 


‘There is evidence that Mr. Dean’s eyesight was not 
wholly normal as far as peripheral vision is concerned ; 
but the preponderance of the evidence from both sides 
indicates that his eyesight was such that the adding 
machine, the connecting cord fairly, at his eye level 
or somewhat above, as it protruded from the plug, 
was what must be considered an obvious thing, and 
his eyesight, such as it was, could only commend to 
any reasonable person conscious of the objects, as he 
must have been, at least some scrutiny of them, com- 
mensurate with any possible uncertainty in his dis- 
cernment. 


‘Mr. Deane, as I recall the evidence, conceded or at 
least the fair intendment of his testimony was that he 
saw the adding machine; he was conscious of a man 
sitting in the position in which he found Mr. Audett, 
apparently working; he even saw the cord leading 
- from the adding machine to the floor. There is no 
dispute in the evidence that the cord was slack on the 
floor. It, in and of itself, would hardly constitute a 
hazard, the danger of which could reasonably be anti- 
cipated, in my view, under those circumstances. And 
the fact that it dropped from the wall on Mr. Dean’s 
left-hand side, protruding out from the wall in such a 
position as to hardly escape notice, and that he actually 
did notice the other end of the cord as it dropped down 
from the adding machine to the floor, compels me to 
believe that a reasonable person, under the particular 
circumstances in 702, could not have anticipated that 
by a casual caller coming through the door, with 
that obvious situation in view, danger would result. 
* * * The cord, as it laid across the floor didn’t present 
any substantial hazard, no matter how careless a person 
crossing it might be.”’ 


The outlet on the wall was 4 inches above Mr. Deane’s 
head and at least 7 inches above the level of his eyes. 
He testified his attention was directed to and he was 
looking toward Mr. Audett before and after entering the 
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room and did not see the cord hanging on the wall to his 
left as he entered the room. 


We submit the finding that Mr. Deane should have seen 
the cord hanging from the wall to his left as he entered the 
room and that the cord, as it lay across the entrance, did 
not present a substantial hazard, imposed upon him a far 
greater degree of care than is required of an invitee 
entering a private office and an even greater degree of 
care than is required of such a person under all the par- 
ticular facts and circumstances of this case. The clear 
effect of these findings was to place him in the category 
of a licensee and to impose upon him the duty of an extraor- 
dinarily prudent person. 


It is important to bear in mind that the Government’s 
negligence defense, as indicated by rigorous cross-examina- 
tion, was apparently based upon the assumption that Mr. 
Deane had ‘‘barrel vision’’ and when he testified positively 
he did not, the Government requested and was granted 
permission to employ an ophthalmologist to examine Mr. 
Deane. The doctor testified ‘‘he had a full field of vision’’ 
and ‘‘could have seen’’ the cord and ‘‘could have’’ seen 
the cord on the floor, but ‘‘it would have been a blurred 
image.’”** Jt may be that an ordinarily prudent person 
‘‘could’’ have seen the cord, but it it not a legitimate 
inference to conclude therefrom that he did see or should 
have seen the cord, under the particular facts and cir- 
cumstances of this case. We submit it would be error to 
infer than an extraordinarily prudent person did see or 
should have seen the cord, under the particular facts and 
circumstances of this case. 


Finding 23 states: (J.A. 113) 


Mr. Deane’s testimony as to the happening of the 
accident is of little weight. 


72a J.A. pp. 99-101. 
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This finding was taken from the context of the follow- 
ing portion of the Trial Court’s opinion: (J.A. 108) 


‘¢* * * looking at the evidence as a whole, I am of 

_ the impression that the fair preponderance indicates 

that the cord had something to do with his fall. I 

say that because Mr. Deane, himself, affirmatively testi- 

fied to that fact; although his general uncertainty as 

_ to the circumstances, if that were the only thing, would 
make that testimony of little weight.’’ 


Considered out of context, this finding is susceptible of 
the clearly unwarranted inference that none of Mr. Deane’s 
testimony, relating to the ‘‘happening of the accident’’ 
was credible. We are sure the Trial Court and Government 
counsel were referring only to the event which precipitated 
his fall. But so limited, it is still clearly erroneous in 
the implication it creates. Mr. Deane was an intelligent 
and intelligible witness. He testified that after shaking 
hands with Mr. Audett he took one or two steps and his 
right foot caught in a wire or cord and he fell to the left 
on his side. This testimony is unchallenged. Mr. Audett, 
the only other person in the room at the time, testified that 
the telephone wires were on the opposite side of the room 
and the electric cord was the only wire on the floor where 
Mr. Deane stumbled. And after he fell, Mr. Deane, Mr. 
Audett and Mrs. Dowling agreed his right foot tripped 
over the cord. Since the Trial Court found the fall was 
caused by tripping over the cord, there should have been 
little or no need for conjecture as to how it ‘‘happened.”’ 
But we suggest to the Court four answers. It could have 
‘thappened’’ (1) while his left foot was on the cord; (2) 
by the resistance of the adding machine and stand; (3) by 
a combination of the weight of the adding machine and 
lateral force applied to the prongs of the plug in a per- 
pendicular position in the south wall, or (4) by coiled 
cord next to the adding machine, if the machine was as 
close to the door as erroneously found by the Court. 


Finding 27 states: (J.A. 113) 
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Mr. Deane was guilty of contributory negligence as 
a matter of fact. 


We respectfully submit, upon review of all the particular 
facts and circumstances of the case, this finding is clearly 
erroneous. 

SUMMARY OF ARGUMENT 


1. This Court may set aside a judgment of a trial Court 
based upon findings which are clearly erroneous. 


2. There are in many cases ultimate findings which must 
be supported by intermediate underlying findings. 


3. The nature and degree of exactness of the findings 
required depends on the circumstances of the particular 
case. 


4. To support an ultimate finding, there must be findings 
in such detail and exactness, as the nature of the case 
permits, of subsidiary facts on which the ultimate con- 
clusion can rationally be predicated. 


5. A finding is clearly erroneous, when, although there 
is evidence to support it, the reviewing Court, on the 
entire evidence, is left with the definite and firm conviction 
that a mistake has been committed. 


6. In personal injury cases, negligence and contributory 
negligence are conclusions to be drawn from the particular 
facts and circumstances of each case. 


7. The duty of an invitor is (a) to exercise ordinary 
and reasonable care to render the premises reasonably 
safe for the invitee, (b) to be reasonably sure that he is 
not inviting the invitee into danger, (c) to keep the aisles 
and corridors of the building free from all obstructions 
and danger to those invited to visit the premises and (d) 
to abstain from any act which would make it dangerous. 


8. The invitor is liable if an unsafe condition is known 
to him and not obvious to an ordinarily intelligent person 
using due care and he fails to give timely notice. 
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9. The duty of the invitee is to exercise ordinary and 
reasonable care for his own safety. 


10. Ordinary care is that degree of care which an or- 
dinarily prudent person would exercise under the same or 
similar circumstances. The degree of care required in 
order to be reasonable must necessarily depend upon the 
particular facts and circumstances of each case. 


11. The degree of care required of an invitee is not that 
of an extraordinarily prudent person. 


12. Appellee was guilty of negligence under the par- 
ticular facts and circumstances of this case. 


13. Appellant was not guilty of negligence or contribu- 
tory negligence under the particular facts and circum- 
stances of this case. 


(14. If appellant was guilty of contributory negligence, 
appellee was still liable under the last clear chance doc- 
trine enunciated by this Court. 


ARGUMENT 


1. An appellate Court may review and set aside the findings 
and reverse the judgment of a District Court where the 
findings are clearly erroneous 


This case was tried by the District Court without a jury. 
This Court has jurisdiction to review and set aside the 
findings of the Trial Court and reverse the judgment en- 
tered therein where the findings are clearly erroneous.” 


A finding is clearly erroneous when, although there is 
evidence to support it, the reviewing Court on the entire 
evidence is left with the definite and firm conviction that 
a mistake has been committed.” 


73 United States v. U. S. Gypsum Co., 333 U.S. 364; McAllister v. United 
States, 348 U.S. 19; Bishop v. United States, 96 U.S. App. D.C. 117, 223 
FP. (24) 582; Rice v. United States, 85 U.S. App. D.C. 404, 179 F. (2a) 26. 

74 United States v. U. 8S. Gypsum Co., supra; McAlister v. U. 8., supra. 
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To support an underlying or ultimate finding, there must 
be findings in such detail and exactness, as the nature of 
the case permits, of subsidiary facts on which the ultimate 
conclusion of negligence can rationally be predicated.” 


In Bishop v. Umted States, supra, the question pre- 
sented was whether this Court should set aside findings of 
the District Court as to competency. It said: ‘‘There are 
in many cases ultimate findings that must be supported 
by intermediate underlying findings’’. We submit the 
present appeal is such a case. 


In Rice v. Umted States, supra, a boy was injured when 
he fell from a car being moved by dinky engine in the 
grounds of St. Elizabeths Hospital. This Court set aside 
the findings of the Trial Court (sitting without a jury), 
and reversed the judgment in favor of the United States, 
upon the ground that the findings were clearly erroneous. 


2. The status of the parties was that of invitor and invitee 


Mr. Deane entered upon the premises of appellee for 
the purpose of securing information for the principal of 
one of the many bonds under which his employer was 
insurer and the appellee beneficiary. He was specially 
directed by an agent of appellee to go to Room 702. The 
Trial Court was clearly right in finding that the status of 
the parties was that of invitor and invitee.” 


3. The duty of an invitor is to exercise ordinary care and 
prudence to render his premises reasonably safe for invitees 


In many cases this Court has repeatedly said that it is 
the duty of the invitor to exercise ordinary care and 
prudence to render the premises safe for invitees.” 


75 Kelly v. Everglades District, 319 U.S. 415. 

76 Arthur v. Standard Engineering Company, 89 U.S. App. D.C. 399, 193 
F. 2d 903; Schwartzman v. Lloyd, 65 App. D.C. 216, 82 F. 2d 822. 

77 Arthur v. Standard Engr. Co., supra; Dashields v. W. B. Moses § Sons, 
35 App. D.C. 583; Schwartzman v. Lloyd, supra; Ward v. 8S. Kann § Sons Co., 
MCDC, 47 A. 2d 785; Lippman, et al. v. Williams, 79 App. D.C. 334, 147 
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In Arthur v. Standard Engineering Co., supra, this Court 
said: 


“*It is well settled that an invitor owes his invitee 
the duty of furnishing him with reasonably safe 
premises or appliances and will be held liable for 
injuries caused by negligent failure to perform the 


duty.’’ 
In Schwartzman v. Lloyd, supra, this Court said: 


“<The rule of substantive law applicable to this 
kind of case is well settled. When one ‘expressly or 
by implication invites another to come upon his prem- 
ises, whether for business or for any other purpose, 
it is his duty to be reasonably sure that he is not 
inviting him into danger, and to that end he must 
exercise ordinary care and prudence to render the 
premises reasonably safe for the visit.’ ’’ 


In Washington Market Company v. Claggett, supra, this 
Court said: 


“‘It was clearly the duty of the Washington Market 
Company to keep the aisles and corridors of the build- 
ing free from all obstructions and danger to those 
invited to visit and patronize the market. 


‘c*# * * Tf, however, it be conceded that notice (to 
appellee-lessor) was an essential element in the right 
of the plaintiffs to recover, the principle would apply 





F. 24 150; Lord Baltimore Filling Stations v. Miller, 71 App. D.C. 376, 110 
FP. 2d 698; Washington Market Co. v. Claggett, 19 App. D.C. 12; Hecht Co. 
v. Harrison, 78 U.S. App. D.C. 93, 137 F. 2d 687; Watford v. Evening Star 
Newspaper Co., 93 U.S. App. D.C. 260, 211 F. 24 31; Gleason v. Academy of 
Holy Cross, 83 U.S. App. D.C. 253, 168 F. 2d 561; Cheney v. S. Kann Sons § 
Co., USDCDC—J. Pine, 37 F.S. 493; Seavers v. Lisner, 41 App. D.C. 183; Zaia 
V. Italia Societa, 324 Mass. 547, 87 NE. 24 183; 11 ALR 24 1071; Renfro Drug 
Co. v. Lewis, — Tex. —, 235 SW 2d 609, 23 ALR 2d 1114; Sears, Roebuck 
$ Co. v. George, 75 U.S. App. D.C. 73, 125 F. 2d 739; Tebbs v. Alcoa Steam- 
ship Co., 139 F.S. 56, 59; Peigh v. B.gO.R.Co., 92 U.S. App. D.C. 198, 204 
F. 24 391; See also Yale Law Journal, Vol. 63, No. 5, Mar. 1954, pp. 605 
et seq.; Halin v. United Mine Workers §¢ Mohler Construction Co., 97 
U.S. App. D.C. 210, 229 F. 2d 784-5, and Cf. United States v. Trubow (9th 
Cir.) 214 F. 2d 192, 193. 
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that, having the means of knowledge, and negligently 
remaining ignorant, is equivalent, in creating a lia- 
bility, to actual knowledge.’’ 


And it is also his duty to abstain from any act which 
would make the premises dangerous.” 


4. The invitor is Hable if an unsafe condition is known to 
him and not obvious to the ordinarily intelligent person 
using due care and he fails to give timely notice”® 


This Court has held that the invitor is liable to an invitee, 
using due care, for injuries occasioned by the unsafe condi- 
tion of premises if known to him and not obvious to the 
ordinarily intelligent person using due care, and the 
invitor fails to give timely notice. 


In Dashields v. W. B. Moses & Sons, swpra, this Court 
said: 


“<* * * the owner or occupant of land who, by in- 
vitation, express or implied, induces or leads others 
to come upon his premises, for any lawful purpose, is 
liable in damages to such persons, they using due care, 
for injuries occasioned by the unsafe condition of the 
land or its approaches, if such condition was known 
to him and not to them, and was negligently suffered 
to exist, without timely notice to the public or to those 
who were likely to act upon such invitation.”’ 


5. The duty of an invitee is to exercise ordinary care for 
his own safety 


Admittedly the invitee has a corresponding duty to 
exercise ordinary care for his own safety. But negligence 





78 Lippman Vv. Williams, supra. 

79 Dashields v. W. B. Moses § Sons, supra; Washington Market Co. v. 
Claggett, supra, Flanders v. Pailey, 320 Mass. 744, 71 N.E. 2d 112, and Cf. 
United States v. Trubow, supra. 

80 Lippman v. Williams, supra; Ward v. 8S. Kanns § Sons Co., supra; Capital 
Traction Co. v. Crump, 35 App. D.C. 169; Lord Baltimore Filling Stations v. 
Miller, supra; See Yale Law Journal, Mar. 1954, supra, p. 630, and Cf. United 
States v. Trubow, supra. 
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is not imputable to anyone for failing to look out for 
danger which he has no reasonable cause to apprehend.™ 


6. Ordinary care is that degree of care which an ordinarily 
prudent person would exercise under the same or similar 
circumstances 


The term ordinary care has been frequently defined by 
this and other courts to mean that degree of care which an 
ordinarily prudent person would exercise under like or 
similar circumstances, 


In Radio Cab Co. v. Howser, supra, this Court in 
referring to the ruling of the lower Court said: 


‘c* * * Ordinary care was defined as the degree of 
care which a prudent person would exercise under the 
same or similar circumstances.’’ 


In Terminal Taxicab Co. v. Blum, supra, this Court said: 


‘‘The degree of actual care required in each case in 
order to be reasonable, must necessarily depend upon 
the circumstances of the particular case.’’ 


Cases illustrating the practical application of the rule 
are Cheney v. S. Kann Sons & Co., supra, wherein our 
District Court said: 

‘‘In my opinion conduct constituting reasonable care 
of a customer in a store is quite different from conduct 


constituting reasonable care of a person crossing the 
street.’’ 


And in Steitdel v. O’Donmell,* the Cirenit Court of 
Appeals (3rd Circuit) said: 





81 Shearman & Redfield on Negligence, Vol. 1, p. 259, par. 109. 
_ 82 Radio Cab Co. v. Houser, 76 App. D.C. 35; Terminal Taxicab Co. v. Blum, 
54 App. D.C, 357; 298 F. 679; Bland v. Hershey, 60 App. D.C. 226, 50 F. 
2d 991; Paxson v. Davis, 62 App. D.C. 146, 65 FP. 2d 492; Capital Traction 
Co. Vv. Crump, supra; Gleason v. Academy of Holy Cross, supra; United States 
v. Benson, 88 U.S. App. D.C. 45, 185 F. 2d 995; Towles v. Arcade-Sunshine 
Co., D.C. M.A. 32 A. 2d 870; Cheney v. S. Kann Sons ¢ Co., supra; 65 C.J.S. 
713; Cf. Elliott v. D.C, 82 U.S. App. D.C. 64, 160 F. 2d 386. 

83 231 F. 2d 216 (3d Cir.). 
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‘c* * * the standard of care to which a pedestrian 
(crossing between intersections) is held is higher than 
that required of a pedestrian who crosses at an inter- 
section.’” 


7. The degree of care required of an invitee is not that of an 
extraordinarily prudent person 


This Court has held that the degree of care required 
of the invitee is not that of an extraordinarily prudent 
person.™ 


In Gleason v. Academy of Holy Cross, supra, the Court 
said: 
‘‘It is immaterial that the step was open to view in 


the sense that it might have been discovered by an 
extraordinarily prudent person.’’ 


8. Negligence and contributory negligence are conclusions to 
be drawn from all the circumstances of each case 


This Court has said that negligence and contributory 


negligence are conclusions to be drawn from all the circum- 
stances of each case. 


In United States v. Benson, supra, it said: 


‘‘Contributory negligence, like negligence itself, is a 
conclusion to be drawn from all the circumstances in 
the particular case.’’ 


Shearman & Redfield on Negligence, Vol. 1, p. 259, 
par. 109, states: 


‘‘But contributory negligence is not imputable to 
any one for failing to look out for danger which he has 
no reasonable cause to apprehend.’’ 





84 Gleason V. Academy of Holy Cross, supra; Cheney v. 8. Kann Sons § Co., 
‘a. * 
85 United States v. Benson, supra; 65 C.J.8S. 713; Shearman & Redfield on 
Negligence, Vol. 1, p. 259, Par. 109; United States v. Trubow, supra. 
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9. Appellee was guilty of negligence in failing to keep its 
premises in a safe condition and in failing to give 
timely notice 


The Trial Court found (1) that Room 702 was a private 
office, primarily for working space, although used to 
receive visitors; (2) the location of the adding machine at 
the time of the accident bore a reasonable, if not in- 
dispensable relation to the necessary work of the office; 
(3) that the cord lying across the entrance was not a 
‘¢‘substantial hazard’’; (4) that the wire plugged in the 
south wall was what must be considered as an ‘‘obvious 
thing’’, and (5) that Mr. Deane saw the adding machine 
and saw a cord ‘‘hanging vertically from the machine to 
the floor.’’ It then found, as an ultimate fact, that appellee 
was not negligent in failing to keep its premises safe for 
visitors or in failing to give timely notice. 

The undisputed facts are that Room 702 was the office of 
Mr. Audett and Mr. Jones, two Assistant Deputy Com- 
missioners; that it was not an area restricted to employees 
in any sense; that the public was received in the room; 
that there was no sign on the door of privacy or directing 
visitors to Room 703; that Mr. Deane was specially 
directed to go to Room 702; that Mr. Audett knew he was 
coming to see him; that Mr. Deane did not know of the 
use or practice of moving the adding machine about in 
the room and leaving the cord lying across the entrance; 
that the Government rules prohibited leaving wires on 
the floor; that Mr. Deane was aware of such rules; that 
the adding machine was backed up against the center 
cabinet along the east wall; that the cord was affixed to 
the rear and in the center of the base of the machine; 
that Mr. Audett was sitting in front of and facing the 
machine; that both Mr. Audett and the machine were 
4 to 5 feet forward and to Mr. Deane’s right as he entered 
the room; and that the cord was lying across the entrance. 

Appellee was guilty of the following acts of negligence 
(a) in placing and leaving the electric cord across the 
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entrance to Room 702; (b) in directing plaintiff to go to 
Room 702; (c) in failing to keep the entrance door to 
Room 702 locked; and (d) in failing to give appellant 
timely notice of the presence of the electric cord. _ 

All four of these acts of negligence contributed 
proximately to cause the accident. If appellee had 
exercised the degree of care required in any one of the 
instances recited, the accident would not have happened. 
If the electric cord had been connected to a plug on the 
east wall and not left lying across the entrance, in viola- 
tion of the safety rules of the Government, the accident 
would not have happened. This act of negligence was 
in violation of appellee’s own safety regulations not to 


. leave electric wires on the floors and, hence, was negligence 


per se. Peigh v. B. G O. R.R. Co., supra. If Mr. Deane 
had been told to go to Room 708, the accident would not 
have happened. Even though he was erroneously told 
to go to Room 702, if the door had been locked, as the 
evidence showed it usually was, the accident would not 
have happened. And if Mr. Audett, who knew Mr. Deane 
was calling to see him, had (1) removed the cord, 
(2) warned Mr. Deane as he entered the room, or 
(3) warned him after they exchanged greetings, the 
accident would not have happened. 

Despite these undisputed facts, the Court has absolved 
appellee from negligence by finding that ‘‘a reasonable 
person, under the particular circumstances in 702, could 
not have anticipated that by a casual caller coming through 
the door, with that obvious situation in view, danger 
would result.’’ This was clearly erroneous. 

In Washington Market Co. v. Claggett, supra, plaintiff 
stepped on some fish in the aisle next to a stall, just as she 
entered the market door. She had shopped there before. 
The Court held: 


sc# * * Tt was clearly the duty of the Washington 
Market Company to keep the aisles and corridors of 
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the building free from all obstructions and danger to 
those invited to visit and patronize the market.’’ 


In Young Men’s Shop v. Odend’Hal,* the main entrance 
to defendant’s shop is F Street. The rear of the shop 
is on the north abutting on an alley directly across which 
lies a vacant lot which is used commercially for auto 
parking. This lot extends north to G Street and is near 
Olmsted’s Grill which faces G Street. Plaintiff had lunch 
at the Grill between two and three o’clock and left the 
Grill to go to defendant’s shop to make some purchases. 
He entered the rear door, fell and was injured. Adjacent 
to the door was a sign reading ‘‘Young Men’s Shop.’’ 
The door was directly across the alley from the parking 
lot, and there was no sign indicating customers were not 
allowed to use the door. 


The Court said: 


“‘The physical conditions of the entrance are im- 
portant. Plaintiff testified that there was a slight rise, 
but no step, from the alley pavement to the doorsill 
or frame, * * *. The door had a latch on the right 
side. It opened inwardly. On the outside it closed 
at the bottom against a narrow wooden strip or bead- 
ing. The bottom of the door opened about eighteen 
inches above the floor level of the shop. Two steps 
led from the doorsill to the floor level. The higher 
one was less than five inches wide and on a level with 
the bottom of the door. The lower one was broader. 
The door opened within an aperture which had been 
made for this purpose in a balcony or ‘mezzanine 
floor’ that extended entirely across the rear of the 
shop at a level about three feet below the top of the 
door. The aperture was slightly more than wide 
enough to permit the door to open. The ceiling under 
the baleony was painted black. The situation was 
such, therefore, that one opening the door would be 
confronted with the balcony at about eye level and 
within a few feet from his face. 





8673 App. D.C. 354, 121 F. 2d 857. 
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* * * There was no evidence that customers were 
accustomed to enter and leave the shop through the 
rear door. On the other hand, defendant presented 
no evidence to show that they did not do so. * * * 


‘“‘The only evidence concerni what occurred 
immediately at the time of plaintiff’s entrance and 
fall is that given by himself. He testified that as he 
approached the door he observed the sign ‘Young 
Men’ s Shop,’’ attached to the wall at one side, * * * . 

* * ‘As I arrived, I opened the latch with my 
right hand, and pushed the door inwardly into the 
store. I advanced, and as my left foot was about to 
follow, I saw this black baleony effect right ahead, 
and my natural inclination was to observe that. It 
was right on a level with the eye, and my tendency 
was to. duck, to get from under it. * * * My right 
heel struck the Tedge that was on the level of the 
street or the alley and projected inwardly only a very 
short distance beyond the door. It did not sustain 
your foot, and naturally I was thrown forward. * * *’.’’ 


The Court then said: 


‘‘We think the evidence clearly was sufficient to 
sustain a finding that the defendant was negligent in 
maintaining a condition of danger in this entrance, if 
the plaintiff is a person to whom was owing the duty 
due to an invitee.”’ (Emphasis supplied.) 


In Doctors Hospital v. Badgley, appellant called at 
the hospital to visit a patient. It was raining outside and 
she was injured when she slipped on the floor of the lobby 
a few feet from the entrance. The Court said: ‘‘The 
evidence justifies the mference, as a matter of reasonable 
probability, that the wet floor was at least a contributing 
cause of the fall.”” (Emphasis supplied.) 


In Gleason v. Academy of Holy Cross, supra, plaintiff 
was a visitor at the academy, with the Superior’s per- 
mission, where her daughter was a nun. She was injured 
by falling off a step in the back of the balcony in the 





87 81 U.S. App. D.C. 171, 156 F. 24 569. 
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school chapel. The balcony consists of a series of broad 
steps or platforms. She had been there before. The 
entrance was at the top from a passage which ended at 
the steps where she fell. The Superior knew that to one 
entering the baleony when artificial lights were not turned 
on there was an illusion. The second step down appeared 
to be the first. In other words the top step was not 
readily visible. The verdict for plaintiff was set aside by 
the lower Court, but the lower Court was reversed on 
appeal. In so doing, this Court said: 


‘«* * * Dangers that reasonably careful people 
are likely not to discover are latent or hidden. The 
step was such a danger. It is tmmaterial that the 
step was open to view in the sense that it might have 
been discovered by an extraordinarily prudent person. 
Appellee knew of the danger and made no effort to 
protect or warn appellant against it. Occumers of 
premises have long been liable, even to gratuitous 
licensees, for injuries that result from this sort of 
negligence. * * *’? (Emphasis supplied) 


Our research has failed to disclose any decisions of this 
Court factually resembling this case.** In Flanders v. 
Pailey, supra, plaintiff had sued for injuries sustained in 
tripping over an electric cord. The facts were that (1) 
the accident happened on her twentieth visit to defendant’s 
place of business for slenderizing treatments, (2) she 
was injured after she bent down to grasp the handle of 
a roller machine and to get on the machine which was 
then in operation, (3) the cord was not im any passage- 
way or entrance but ‘‘ran from a plug in the baseboard 
‘of the wall to the machine.”? The Court held defendant 
was not negligent, stating: 

‘‘The defendant could rightfully assume that plain- 
tiff, by reason of her previous visits, was familiar 





88 Counsel did direct the Trial Court’s attention to Grogan v. Hurley, C.A. 
439-53, in which plaintiff secured a jury verdict for injuries received when 
he tripped over a cord attached to a waxing machine as he opened door to 
and stepped into the lobby where the machine was being used. 
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with the premises, that she would exercise ordinary 
cireumspection in walking to the roller machine and 
ae she would readily observe the presence of the 
cord.”’ 


How totally different from these facts are those of the 
present case! 


In Rice v. United States, supra, this Court reversed the 
finding of the Trial Court, which accepted the Govern- 
ment’s version of the accident, upon the ground that 
‘‘reasonable men could not have concluded that the 
accident happened in the manner claimed and because the 
lower Court was clearly erroneous in making findings of 
fact which were contrary to the evidence.’’ 


We respectfully urge in a case such as this, where there 
is no conflict of evidence or credibility of witnesses in- 
volved (and the Government has failed to call two 
important witnesses), that reasonable men could not have 
concluded, as the Trial Court did, that appellee was not 
guilty of negligence. 


10. Appellant was not guilty of negligence or contributory 
negligence 

The Trial Court found: (1) that Mr. Deane should have 
seen the cord plugged in the wall to his left as he entered 
the room as it was an ‘‘obvious thing’’; (2) that he saw 
the adding machine and ‘‘saw a cord hanging vertically 
from the machine to the floor’’; (3) that the cord lying 
across the entrance did not present a substantial hazard, 
and concluded he was guilty of negligence or contributory 
negligence. Here again we submit the Court committed 
grievous error. 


The undisputed facts (many of which the Trial Court 
failed and refused to find) are that Mr. Deane had been 
visiting Government offices for many years on his em- 
ployer’s business; that he was specially directed to go 
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to Room 702 by an agent of appellee to see Mr. Audett; 
that Room 702 was the office of Mr. Audett and Mr. Jones, 
two Assistant Deputy Commissioners; that he went to the 
door of that room as directed; that he saw Mr. Audett’s 
name on a card by the door; that there was no sign 
indicating privacy or direction to go to any other door; 
that visitors were received in the room; that the door was 
usually kept locked because they preferred visitors to go to 
the Room 703 entrance; that it was used by employees; 
that it was not locked when Mr. Deane reached the door; 
that Mr. Deane had never been in the room before and 
knew nothing about the room or its furnishings; that the 
door had a frosted glass through which he saw the silhou- 
ette of a person (Mr. Audett) sitting forward and to his 
right; that the door opened to his right; that as he opened 
the door he was looking toward Mr. Audett; that the cord 
was plugged in the wall 8 to 10 inches to his left or about 
4 inches above his head and about 7 inches above the level 
of his eyes; that before and after entering the room his 
attention was directed at all times to and he was talking 
to Mr. Audett; that he saw Mr. Audett sitting in front of 
an adding machine or dictaphone which was backed up 
against the center cabinet along the east wall; that he saw 
a cord hanging down (although the physical facts refute 
this erroneous admission on cross-examination) but did 
not see any on the floor; that Mr. Audett arose; that they 
shook hands and he invited Mr. Deane to a seat beyond the 
machine; that acting on Mr. Audett’s invitation and look- 
ing in that direction, he took one or two steps and tripped 
over the cord attached to the adding machine and fell and 
was injured; that the whole incident occurred within a few 
seconds; that Mr. Deane had seen safety signs in various 
Government offices warning Government employees against 
leaving wires on the floor; that the safety engineer came 
into the room and inquired why the cord was on the floor 
‘and the door open. Neither Mr. Audett nor the safety 
engineer was called as a witness by appellee. 
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We respectfully submit that the lower Court grievously 
erred in making the factual and legal determinations that 
by the exercise of reasonable care— 


(1) Mr. Deane should have seen the electric cord sus- 
pended from the wall outlet. 


Such finding was clearly unwarranted generally and 
specifically under the particular facts, namely, (a) that 
Mr. Deane was entering what he understood was the office 
of a Government officer, (b) he knew nothing about the in- 
side arrangement, (c) both before, during and after his 
entrance into the room his attention was directed to Mr. 
Audett, who was sitting forward and to the right of the 
door, and (d) the cord was plugged in the wall 8 to 10 
inches to his left as he entered the room; and about 4 inches 
above his head and 8 inches above the level of his eyes. 


(2) Mr. Deane ‘‘saw the adding machine”’ and ‘‘saw a 
cord hanging vertically from the machine to the floor’’. 


Mr. Audett was sitting in front of the adding machine 
which was backed up against the center cabinet along the 
east wall. The electric cord protruded from the rear and 
at the center of the base. Mr. Deane testified on cross- 
examination he was looking at and talking to Mr. Audett; 
that he did see the adding machine and the cord hanging 
from the machine but positively testified he did not see any 
cord ‘‘hanging to’’ or on ‘‘the floor’’. 


(3) The cord lying across the entrance ‘‘did not present 
a substantial hazard’’. 


As previously pointed out, we respectfully submit that as 
a matter of common knowledge and experience (and as the 
tragic facts of this case disclose) it did constitute a sub- 
stantial hazard. It may be that if Mr. Deane had possessed 
hindsight and knew an electric adding machine was in use 
or knew the walking space was working space, and if he had 
not been distracted before, during and immediately after 
entering the room, he might have seen the cord suspended 
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from the wall and might have assumed that it extended 
across the immediate entrance to the adding machine, and 
he might have seen that the end attached to the adding 
machine was lying across his path. But we submit an ordi- 
narily prudent person (which we submit he was) would not. 
We doubt seriously that even an extraordinarily prudent 
person would have seen the cord, if his attention was dis- 
tracted, as was Mr. Deane’s, to Mr. Audett before, during 
and after he entered the room and in the few seconds that 
elapsed after the door was opened. 


Upon these undisputed facts, to find this was ‘‘an obvious 
situation’’ which Mr. Deane as a ‘‘casual caller coming 
through the door’’ should have detected in the short space 
of time involved, and that he did not ‘‘use ordinary or rea- 
sonable care for his own safety in view of the obvious na- 
ture of the obstacle, if it were an obstacle’’ was clearly 
erroneous. 


The degree of care required of a reasonably prudent per- 
son entering the office of a Government official is quite dif- 
ferent from that required of a person entering a garage, 
lumber yard, market, store, beauty parlor, or crossing the 
street at or between intersections. 


In Washington Market Company v. Claggett, supra, plain- 
tiff stepped on some fish in the aisle next to a stall just 
after entering the market, her view having been obscured 
by the door. She had shopped there before. 


In Young Men’s Shop v. Oden’Hal, supra, plaintiff 
tripped on the step as he entered an alley door to the store, 
his attention having been diverted as he entered the door. 


In both of these cases, the Court sustained the verdicts 
for plaintiff. 


In Gleason v. Academy of the Holy Cross, supra, plain- 
tiff fell from a step in the baleony of the school chapel, the 
view of which was obscured. She had been there before. 
This Court reversed the judgment n.o.v. granted by the 
Trial Court stating: 
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‘¢ * * * Dangers that reasonably careful people are 
likely not to discover are latent or hidden. The step 
was such a danger. It is immaterial that the step was 
open to view in the sense that it might have been dis- 
covered by an extraordinarily prudent person. Ap- 
pellee knew of the danger and made no effort to pro- 
tect or warn appellant against it. Occupiers of prem- 
ises have long been liable, even to gratuitous licensees, 
for injuries that result from this sort of negli- 
gence. *** @ 99 


In United States v. Trubow, supra, plaintiff was injured 
as he was attempting to close an elevator door. The door 
was comprised of upper and lower sections which opened 
and closed simultaneously by pulling the strap inside the 
car or the handle outside the car. The strap was broken 
and plaintiff’s hand was injured by the doors coming to- 
gether when he pulled on the outside handle. The Court 
held that he was not guilty of either negligence or contribu- 
tory negligence. 


In Cheney v. S. Kann Sons & Co., supra, plaintiff was 
injured when she fell down the step leading to the lower 
level of the floor as she turned from a rack from which she 
was selecting a dress to get a better view. The Court de- 
nied a motion for judgment n.o.v. or for a new trial and 
in the course of its opinion said: 


‘‘Of course, as plaintiff walked toward the rack be- 
fore examining the dresses, she would have observed 
the change in the floor level beyond the rack if she had 
looked. She would also have observed the change in 
the floor level if she had looked as she turned to get a 
better light on the dress she had selected. She did not 
look. I do not believe that such failure constitutes con- 
tributory negligence as a matter of law under the cir- 
cumstances of the case. She had never been on the 
second floor of defendant’s store before. Her atten- 
tion was directed to the dresses as she walked to the 
dresses and to the dress she had selected as she turned 
to get a better light on it. In my opinion, conduct con- 
stituting reasonable care of a customer in a store is 
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quite different from conduct constituting reasonable 
care of a person crossing the street * * * .”’ 


In Capital Transit Co. v. Crump, supra, plaintiff was 
struck by a street car as he crossed the street. In its opin- 
ion, the Court said: 


‘*While it is the duty of everyone under ordinary 
circumstances to use his eyes and ears to avoid condi- 
tions of danger, the failure to look and listen before 
entering upon a street car track does not constitute 
negligence as a matter of law but negligence in this 
respect depends upon the circumstances of the partic- 
ular case.’’ 


The quotation from Shearman & Redfield that ‘‘Con- 
tributory negligence is not imputable to anyone for failing 
to look out for danger which he has no reasonable cause to 
apprehend’’ is peculiarly apt to the facts in this case. 


11. If the appellant was guilty of contributory negligence, he 
is still entitled to recover under the last clear chance 
doctrine as enunicated by this court 


(a) In general—the general rule is stated in Dean v. 
Century Motors, Inc.,** as follows: 


‘¢ * * * The doctrine presupposes a perilous situa- 
tion created or existing through the negligence of both 
the plaintiff and the defendant, but assumes that there 
was a time after such negligence had occurred when 
the defendant could, and the plaintiff could not, by the 
use of means available, avoid the accident.”’ 


In Albaugh v. Pennsylvania Railroad,” our District Court 
said: ‘*Last clear chance applies when the defendant could 
have avoided harm by the use of the means available.’ 


_ In the case of Landfair v. Capital Transit Co.” this 
Court said: ‘*Under the last clear chance rule, it is what 





89 81 U.S. App. D.C. 9, 154 F. 2a 201. 
90120 F.S. 70. 
9183 U.S. App. D.C. 60, 165 F. (2d) 255. 
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the defendant did or failed to do after the plaintiff was 
imperiled that constitutes the breach of duty for which the 
defendant is liable.’’ 


See also Gay v. Augur, — App. D.C. —, 231 F. (2d) 495. 


(b) In the District, the doctrine ‘‘is broader than its 
name’’. 


In Capital Transit Co. v. Garcia,” this Court said: ‘‘But 
in the District of Columbia the so-called last clear chance 
doctrine is broader than its name.’’ 


Under the District rule, even though the defendant could 
not and the plaintiff could have avoided the accident by 
using care, the doctrine still applies if defendant knew or 
by the exercise of reasonable care should have known plain- 
tiff was oblivious to danger and failed to warn him.™® 


In the Garcia case, Garcia, in crossing the street at a 
crosswalk, kept watching the traffic light on his right and 
so failed to see the street car approaching from his left 
and walked into the side of the street car. The Court said: 


‘*Clearly there never was a time when the operator 
of the street car could and the appellee could not 
have avoided the accident by using care. In other 
words, appellant’s operator did not have a later chance 
than appellee to avoid the accident. But in the Dis- 
trict of Columbia the so-called last clear chance doc- 
trine is broader than its name. A plaintiff who 
appears to be oblivious to danger, although he would 
be quite able to avoid it if he knew of its existence, 





9290 U.S. App. D.C. 168, 194 F. (2a) 162. 
93 Capital Transit Co. v. Garcia, supra; 
Stewart v. Capital Transit Co., 70 App. D.C. 346, 108 F. (2d) 1, 2; 
Capital Transit Co. v. Smallwood, 82 U.S. App. D.C. 228, 230, 162 F. 
(2a) 14, 16; 
Capital Transit Co. v. Grimes, 82 U.S. App. D.C. 393, 394, 164 F. (24) 
718, 719; 
Finney Vv. Capital Transit Co., 91 U.S. App. D.C. 61, 198 F. (2d) 81; 
Landfair v. Capital Transit Co., supra; 
Eankin v. Shayne Bros. — U.S. App. D.C. —, 234 F. (2a) 35; 
Codd v. Capital Transit Co., 79 U.S. App. D.C. 364, 148 F 2d 217. 
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is within this qualified exception to the rule that con- 
tributory negligence bars recovery for injuries negli- 
gently inflicted. Passengers in the street car inferred 
from appellant’s appearance and conduct as he walked 
through the street toward the track that he was 
oblivious to the car’s approach. The jury might 
reasonably conclude that if the operator had used due 
care he would have observed the same things, drawn 
the same inference, and sounded his gong in time to 
avoid the accident.”’ 


The evidence shows that after opening the door Mr. 
Deane took two or three steps to reach Mr. Audett; that 
Mr. Audett arose from his chair; that they greeted each 
other and shook hands; that Mr. Audett then invited Mr. 
Deane to a seat at his desk; that the desk was to the north 
and west of where they were standing and that in acting 
upon that invitation and while looking forward Mr. Deane 
took one or two steps and tripped over the cord and fell 
to the floor. We submit that if appellant was guilty of 
negligence (which is denied) appellee is still liable under 
the last clear chance doctrine as the presence of the cord 
was a perilous situation created and existing through the 
negligence of appellee, and there was a time after such 
negligence had occurred when appellee could and appellant 
could not, by the use of the means available, avoid the 
accident. 

CONCLUSION 


We respectfully submit that the findings of the Trial 


Court should be set aside, the judgment reversed and a new 
trial be granted. 


Respectfully submitted, 
FAULKNER AND SHANDS, 


Rosert R. FavLKNeEs, 
Ricwarp KE. SHanps, 
940 Shoreham Building, 
Washington 5, D. C. 
Attorneys for Appellants. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In appellee’s opinion the questions on appeal are: 


I. Whether in a suit for negligence brought by a party 
injured while visiting a Government office the trial court 
could properly find that recovery was barred because the 
° office was not in an unsafe condition and the accident was 
the result of the visitor’s failure to use ordinary and rea- 
sonable care for his own safety. 


II. Whether the trial court could properly deny recovery 
under the doctrine of last clear chance where the evidence 
showed, firstly, that there was no opportunity to perceive 
the party’s position of peril or avert the injury and, sec- 
ondly, that the perilous situation was not created by any 
initial negligence on the part of the Government. 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
(Christenson, J.) in a suit for damages for personal in- 
juries and loss of consortium (J.A. 114, 120). The appel- 
lants, plaintiffs in the District Court, are Henry B. Deane 
and Kathleen P. Deane, husband and wife (J.A. 110). The 
appellee, sole defendant in the District Court, is the United 
States of America (J.A. 1). The complaint alleged that 
appellants had suffered substantial damages as a result of 
the negligence of one of the appellee’s employees (J.A. 
2-3). The District Court, after a trial before the Court 
without a jury, concluded that appellee was not negligent 
but that if appellee was negligent, the appellant husband 
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was contributorily negligent (J.A. 110-113). Judgment for 
the appellee was entered July 23, 1956 (J.A. 114). Appel- 
lants’ Notice of Appeal was filed September 7, 1956 (J.A. 
120). 

1. Statement of the Facts 


From the evidence presented at the trial it appears that 
Henry B. Deane was employed in the District of Columbia 
as Superintendent of the Federal Bond Bureau of the 
American Surety Company of New York (J.A. 12, 21). It 
was part of the business of this Company to act as surety 
for importers for the payment of import duties (J.A. 13-14). 
On November 10, 1953, Mr. Deane was requested by his em- 
ployer to obtain information with respect to the Govern- 
ment’s delay in appraising imports on which the Company 
was surety for the importer (J.A. 13-14, 49). For this 
purpose and solely to comply with his Company’s request 
Mr. Deane went to the Wilkins Building where the appel- 
lee’s Customs Office was located and spoke to an employee 
of the Bureau of Customs named Ira P. Miller, whose office 
was on the fifth floor of the building (J.A. 22, 15). No 
one in the Bureau of Customs had asked Mr. Deane to come 
to see them and he was under instructions from his Com- 
pany not to disclose and did not disclose the name of the 
importer involved in his mission (J.A. 22, 23). Mr. Miller, 
being unable to give Mr. Deane the information he sought, 
directed him to Mr. Audett, another employee of the Bu- 
reau, whose office was on the seventh floor of the building 
in Room 702 (J.A. 23). 

Room 702 was a private office which Mr. Audett shared 
with another employee and, while it was used to receive 
visitors, it was primarily a working space for the occupants 
of the office (J.A. 57, 71, 80). The room measured sixteen 
feet, eight inches across and nineteen feet, four inches in 
depth (J.A. 64). There were two doors leading to the room, 
one from the corridor and one from a reception room im- 
mediately adjoining (J.A. 59, 72-73, 79). The latter entrance 
from the reception room was the one ordinarily kept open 
for the entrance of visitors to Room 702, the entrance from 
the corridor usually being kept locked (Zbid.). Lined along 
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the wall to the right of the corridor door to Room 702 were 
five filing cabinets (J.A. 81, 97). The cabinets were each 
twenty-five inches deep, three were fifteen inches wide, and 
two were eighteen inches wide (J.A. 97). Because of the 
position of the filing cabinets the corridor door, which was 
three feet wide, would open only to a width of eighteen 
inches (J.A. 64, 80). 

Mr. Deane entered Room 702 through the door directly 
from the corridor rather than through the adjoining recep- 
tion room (J.A. 49). The door had a frosted glass on it 
and before opening the door Mr. Deane saw through the 
glass a man sitting about two or three feet from the door 
(J.A. 24). In Deane’s words, ‘‘it was apparent that some- 
body was working there’’ (J.A. 26). Actually, the person 
working was Mr. Audett who was sitting at an adding 
machine placed on a movable stand in front of the third 
row of filing cabinets (J.A. 50, 55, 93). Audett was getting 
material from this cabinet which he was tabulating for 
statistical purposes (J.A. 56, 93). It was natural in the 
normal course of the« Susiness of Room 702 to use this 
machine frequently in different locations in the same room 
(J.A. 71, 80). On this particular day, Mr. Audett had been 
working at the center filing cabinet ‘‘ off and on all morning’’ 
and ‘‘into the afternoon”’ (J.A. 84-85). 

Mr. Deane opened the corridor door to Room 702 with- 
out knocking and entered (J.A. 25, 49). Deane testified 
that when he entered the room he saw Audett arise from 
in front of the machine which he thought was a dictating 
machine because of the type of cord that was hanging be- 
side it (J.A. 26). Deane admitted that he saw this cord 
hanging vertically from the machine (J.A. 26-27, 28). This 
cord was 5/16” in diameter and twelve feet four inches in 
length (J.A. 50, 56). It was black in color while the walls 
in the room were pale green and the rug upon the floor dark 
green (J.A. 74, 80). It was established that the cord 
dropped from the adding machine to the floor, ran flush 
(and slack) across the floor in front of the corridor door, 
then up the wall to the left as you enter of the corridor door 
to a wall plug in a box type outlet located approximately 
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six feet off the floor and eight to ten inches from the left 
side of the door (J.A. 51, 56, 64). The cord protruded from 
this wall outlet in a more or less horizontal position and 
extended into the room three and one half to four and one 
half inches before dropping to the floor (Tr. 237, 238). 
It was customary for the cord to be plugged into this out- 
let whenever the machine was in Room 702 (J.A. 72, 55). 
Mr. Jones who shared Room 702 with Audett testified that 
the cord protruding from the wall socket would be readily 
apparent to one entering through the corridor door (J.-A. 
74). In addition an ophtalmologist who had examined Mr. 
Deane’s eyes stated that Mr. Deane could have seen the 
cord coming from the wall and a blurred image of the cord 
on the floor (J.A. 100-101). Moreover, the trial judge per- 
sonally inspected the scene, the actual conditions being re- 
created, and he likewise concluded that: ‘‘A person enter- 
ing the door to Room 702 could readily observe the cord at 
eye level to his left, as it was obvious (J.A. 112, 106-108, 
Tr. 244). 

_ There was evidence that Mr. Deane was suffering physi- 
cal disabilities at the time of the accident. Mr. Deane him- 
self claimed on direct examination that he was in ‘‘ex- 
cellent’’ health at the time of the accident (Tr. 28). How- 
ever, he subsequently admitted that he had a diabetes con- 
dition which he said was mild (Tr. 28); that he had a 
cataract operation in one eye in 1948 (Tr. 29) and in the 
other eye in 1950 (Tr. 30); that he had an impairment in 
his downward vision as a result of the cataract operations 
(Tr. 57) (J.A. 29); that he wore eye glasses (Tr. 58-59) 
(J.A. 30) (See also J.A. 58) ; that he had suffered an injury 
to his left hip as a result of a fall in 1942 (Tr. 34-35) ; that 
he had had a little difficulty with his leg over ‘‘forty years 
before’’ at which time he was advised on how to fall re- 
laxed (Tr. 60) (J.A. 31); that he had had a fused left hip 
(Tr. 74-75) (J.A. 38); that there was a ‘‘slight’’ stiffness 
in his walk (Tr. 74) (J.A. 38); that he wore a raised heel 
on his left shoe but only for ‘‘comfort’’ (Tr. 75) (J.A. 38); 
and that he had used a cane in the past but only for 
‘dress’? (Tr. 81-82) (J.A. 42-43). Mr. Audett in his testi- 
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mony stated that Mr. Deane told him that he (Deane) had 
broken his leg on prior occasions and that it was slow in 
healing (J.A. 57). Dr. Gibb, a physician who examined 
Mr. Deane in March 1956 at the Government’s request, 
stated in his testimony that Deane had ‘‘chronic osteomye- 
lites’’ at the age of nineteen which resulted in a fusion of 
his left hip (Tr. 204). Dr Harding, a physician called by 
the appellants, stated in his testimony that because of 
Deane’s cataract operation ‘‘he had no down vision’’ (Tr. 
130)... Dr. Harding explained that after a cataract opera- 
tion, peripheral vision is reduced although the individual 
could ‘‘look straight out and see pretty well’’ (Tr. 131). 
Such a person, Dr. Harding said, would be ‘‘in potential 
danger of falling’’ because of his condition (Tr. 132). Dr. 
Lloyd, another physician called by the appellants, stated 
that Mr. Deane had a ‘‘completely fused hip’’—‘‘it was 
swung in, and it was flexed’”’ (Tr. 142). 

As already noted, Mr. Deane admitted during his testi- 
mony that when he entered Room 702 (without knocking) 
he saw the cord hanging vertically from the machine at 
which Mr. Audett was working and assumed the machine 
was a dictaphone (J.A. 26-28). Mr. Deane claimed, how- 
ever, that he did not see the cord protruding from the wall 
outlet near the door at approximately eye level or the cord 
on the floor (J.A. 26, 27). When asked if he followed the 
path of the cord from the machine, Deane replied in part 
that he was ‘‘paying no attention to anything of that sort’’ 
(J.A. 28). When asked whether as he entered the room he 
looked down to see whether there was a door sill, or a mat, 
or a pad, or any obstacle in his way, Deane stated: ‘‘Why, 
certainly not’? (J.A. 29). Deane did not even notice 
whether the floor had a rug on it (J.A. 41). And finally, 
when asked whether he would take extra precautions be- 
cause of his eye condition, Deane stated: ‘‘None whatever. 
None whatever’’ (J.A. 43). 


1 This was contradicted by Dr. Alper, the ophthalmologist, who examined 
Mr. Deane during the trial and concluded that he then had ‘‘a full field of 
vision’’ (J.A. 99). As already noted, it was the opinion of the ophthalmologist 
that Mr. Deane could have seen the cord coming from the wall outlet and a 
blurred image of the cord on the floor (J.A. 100-101). 
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After Mr. Deane made his entrance, Mr. Audett stood up, 
shook hands, and turned to get Deane a chair (J.A. 49). 
Neither moved toward the other as Mr. Audett had been 
seated close to the door (J.A. 112; 25). The trial court 
found that Mr. Audett told Deane to come in, but there is 
no indication of any other conversation between them (J.A. 
23). Mr. Audett turned his back to Mr. Deane to walk to 
the far side of the room to get Deane a chair (J.A. 50). He 
had taken three or four steps when he heard the sound of 
Deane falling (J.A. 50). Mr. Deane testified that he 
(Deane) did not take more than two steps before falling— 
**T dropped his [Audett’s] hand and then went down”’ (J.A. 
35). Mr. Deane landed with his body lying some twelve and 
one half feet from the center of the corridor door to Room 
702 (J.A. 86). 

The adding machine cord was not pulled from the wall 
outlet by Mr. Deane’s fall despite the fact that the connec- 
tion was relatively loose because the weight of the plug 
pulled it partly out of the outlet (J.A. 56, 86). Nor did 
any witness actually see Mr. Deane trip although one wit- 
ness, Mrs. Dowling, whose desk was in the reception room, 
‘arose in time to see Mr. Deane in the act of falling (J.A. 53, 
85). Mr. Audett noticed after the fall that Deane was 
wearing a raised heel on the shoe of the leg that was injured 
(J.A. 56). It was at this time that Mr. Deane told Audett 
that he had broken this same leg on prior occasions and 
that it was very slow in healing (J.A. 57). Deane also said 
that he had been taught how to fall relaxed, but that he did 
not relax on this occasion because he did not know what 
was happening to him (J.A. 31). Mr. Deane’s first state- 
ment as to the cause of the fall was that he had fallen over 
a telephone wire near the desk in the room (J.A. 58). How- 
ever, Mr. Deane, Mrs. Dowling and Mr. Audett later de- 
cided that he had probably caught his heel on the adding 
‘machine cord and this was indicated as the cause of the 
accident in an accident report made out at the time (J.A. 
58). This also was the position Mr. Deane adopted at the 
trial, his testimony being that he fell because he caught his 
right heel on the cord (J.A. 37). 
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2. The Trial Judge’s Decision 


At the conclusion of the trial, the District Judge rendered 
an oral opinion (J.A. 104-109). In this opinion the Court 
pointed out that Room 702 was primarily a working space 
and that the location of the adding machine at the time of 
the accident ‘‘bore reasonable if not indispensable relation- 
ship to the necessary work.’’ The Court stated that the 
adding machine was clearly in view and that ‘‘the location 
of the cord, as it connected the adding machine to the wall 
plug, was obvious, and not a concealed physical fact.’’ In 
view of their obviousness, the trial judge said that a rea- 
sonable person entering the room would give the objects 
‘at least some scrutiny . . . commensurate with any pos- 
sible uncertainty in his discernment.’’ The Court stated 
that under the circumstances which existed the cord lying 
slack upon the floor ‘‘would hardly constitute a hazard’’, 
that no danger to callers could be anticipated and that the 
situation in the room was not ‘‘an unsafe one or an unrea- 
sonable one under the rules governing the rights of in- 
vitees.’’ There was no duty to warn of the presence of the 
cord, the Court said, because the situation was not danger- 
ous, the cord was in plain view, and it could be assumed 
that Deane would exercise ordinary care. The opinion ex- 
presses doubt as to whether Mr. Deane’s fall actually was 
occasioned by the cord, but the trial judge indicated he 
would so find on the basis of the preponderance of the evi- 
dence. Assuming this, the Court said that Mr. Deane did 
not use ‘‘ordinary or reasonable care for his own safety, 
in view of the obvious nature of the obstacle, if it were an 
obstacle.’? Finally the Court concluded that ‘‘the agents 
of the government were not negligent, and that, in any 
event, Mr. Deane, by his own negligence, substantially con- 
tributed to his injuries.’’ Thereafter, the trial judge made 
specific findings of fact and conclusions of law in accord 
with his oral opinion and: ordered judgment for the Gov- 
ernment (J.A. 110-113, 114).? 


2 Appellants’ brief contains a section preceding the Argument entitled 
‘*Particular Objections To Trial Court’s Findings’’ in which general com- 
plaint is made as to the adequacy of the statement of findings. A reading 
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STATUTE INVOLVED 


Rule 52(a) of the Federal Rules of Civil Procedure pro- 
vides as follows: 


In all actions tried upon the facts without a jury or 
with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judg- 
ment; and in granting or refusing interlocutory in- 
junctions the court shall similarly set forth the find- 
ings of fact and conclusions of law which constitute the 
grounds of its action. Request for findings are not nec- 
essary for purposes of review. Findings of fact shall 
not be set aside unless clearly erroneous, and due re- 
gard shall be given to the opportunity of the trial court 
to judge of the credibility of the witnesses. The find- 
ings of a master, to the extent that the court adopts 
them, shall be considered as the findings of the court. 
If an opinion or memorandum of decision is filed, it 
will be sufficient if the findings of fact and conclusions 
of law appear therein. Findings of fact and conelu- 
sions of law are unnecessary on decisions of motions 
under Rules 12 or 56 or any other motion except as 
provided in Rule 41 (b). 





of! the findings, which are fully set forth at pages 110-113 of the Joint 
Appendix, shows that they are sufficiently comprehensive and pertinent to the 
issues to form and explain the basis for the decision. Findings ‘‘should be 
concisely stated, non-argumentative, and free from conclusions of law and 
redundancy’’; they ‘‘need not assert the negative of rejected propositions’’; 
and the Court need not ‘‘make elaborate findings . . . upon all such facts as 
will present every possible view of the case.’’ See 5 Moorre’s FEDERAL 
PRACTICE 2656-2661 (2d ed. 1951) and cases there cited. ‘‘The ultimate test 
as' to the adequacy of findings will always be whether they are sufficiently 
comprehensive and pertinent to the issues to provide a basis for decision, and 
whether they are supported by the evidence. To the extent that they are, 
in addition, concisely stated, non-argumentative in form, free from conclu- 
sions of law and free from the redundancy so frequently found in pleadings, 
they will be more useful ‘to all concerned. While counsel may be disappointed 
that findings do not discuss propositions sincerely contended for, that, alone, 
does not make them inadequate or suggest that such propositions were not 
understood by the court.’’ Schilling v. Schwitzer-Cummins Co., 79 U.S. App. 
D.C. 20, 22, 142 F.2d 82 (1943). It is apparent that the findings in this 
ease satisfy the required standards and that appellants’ contention that they 
are inadequate is without merit. 


ee 
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SUMMARY OF ARGUMENT 


This is an appeal from a judgment of the District Court 
in favor of the defendant, appellee in this Court, in a suit 
for damages for personal injuries brought by the plaintiffs 
husband and wife, appellants in this Court. After a trial 
before the Court without a jury, the trial judge concluded 
that recovery was barred because the appellee was not neg- 
ligent or because, if it was, the appellant husband was con- 
tributorily negligent. These findings cannot be considered 
‘‘clearly erroneous’’ since it could reasonably be concluded 
from the evidence in the ease including the trial judge’s 
personal view of the scene that the premises were not in an 
unsafe condition at the time of the accident and that the 
accident was the result of the appellant busband’s failure 
to use ordinary or reasonable care for his own safety. On 
the record here the issues of liability were all issues of fact 
and there simply is no basis for overturning the determina- 
tion of these issues by the trier of the facts. 

Appellants contention that they were entitled to recover 
under the doctrine of last clear chance also must be rejected. 
The law is clear that in order for last clear chance to be 
operative there must be a reasonable opportunity after the 
negligence and contributory negligence of the parties has 
created a position of peril for the defendant to realize that 
peril and avert the injury. The trial judge was certainly 
not required to conclude on the evidence in this case that 
there was any such opportunity or that the appellant hus- 
band was in a position of peril as a result of any initial neg- 
ligence on the part of the appellee’s agent. 


ARGUMENT 
I 


The Trial Court Properly Concluded That Recovery Was 
Barred Because the Appellee Was Not Negligent or Be- 
cause, If It Was, the Appellant Husband Was Contributorily 


Negligent. 
The duty of exercising reasonable care in the case of an 
invitor and an invitee is ‘‘reciprocal’’: ‘‘As to the former, 
the duty is to exercise ordinary care to maintain the prem- 
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isés in reasonably safe condition for customers having oc- 
casion to use them, and, correspondingly, the customer in 
the use of the premises owes the duty of exercising ordi- 
nary care for his own safety.’? Lippman v. Williams, 79 
U.S. App. D.C. 334, 335, 147 F.2d 150 (1945). In this case 
the trial court after hearing all the evidence and personally 
viewing the area involved (Room 702) concluded that the 
premises were not in an ‘‘unsafe’’ condition and that Mr. 
Deane’s accident was the result of a failure to use ‘‘ordi- 
nary or reasonable care for his own safety.’’ The trial 
judge accordingly found that the appellee was not negligent 
but that if it was, the appellant husband’s contributory 
negligence barred recovery. 

Appellants appear to concede, as they must, that the trial 
judge did not act under any misapprehension as to the law 
in reaching his decision. In these circumstances, the ques- 
tions presented were entirely questions ‘‘of fact for the 
trial court’s determination’’ (Carnes v. United States, 186 
F.2d 648, 650 (10th Cir. 1951)) and the only issue on ap- 
peal is whether the trial court’s decision was ‘‘clearly er- 
roneous’’ (Rule 52(a) of the Federal Rules of Civil Pro- 
cedure). Under this standard, the findings of the trial 
court may not be disturbed on appeal unless this Court is 
left with ‘‘the definite and firm conviction that a mistake 
has been committed.’? United States v. United States 
Gypsum Co., 333 U.S. 364, 394-395 (1948). A ‘‘choice be- 
tween two permissible views of the weight of evidence is 
not ‘clearly erroneous’ ’’. United States v. Yellow Cab Co., 
338 U.S. 338, 341-342 (1949). As the Court of Appeals said 
in Nee v. Linwood Securities Co., 174 F.2d 434, 437 (8th 
Cir. 1949): ‘*That the trial court could have viewed the 
facts differently, or that we might perhaps have done so, 
if we had been the initial trier thereof, does not alone en- 
title us to reverse. Under Rule 52(a) and its interpretation 
in the United States Gypsum Co. case, [supra] there must 
exist a strong basis for over-throwing a finding of fact 
than a mere difference in personal judgment. Such evi- 
dentiary weight and such convictional certainty must be 
present that the appellate court does not feel able to escape 
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the view that the trial court has failed to make a sound 
survey of or to accord the proper effect to all the cogent 
facts, giving due regard, of course, to the trial court’s ap- 
praisal of witness credibility where that factor is involved.”’ 
Thus it is not enough, as appellants constantly assume, to 
show that another view of the evidence is possible; to pre- 
vail on appeal appellants must show that the trial court’s 
own view was not reasonable. 

Appellants cannot meet this burden on the record in 
this case because the trial court’s findings are directly 
supported by the evidence. This evidence shows that even 
before Deane entered Room 702 he saw a man at work 
just beyond the door. As soon as he entered he saw the 
cord (on which it is assumed Deane caught his heel) hang- 
ing vertically from the adding machine. He could not help 
but see the other end of this same cord protruding several 
inches out from the wall almost exactly at eye level. The 
contrasting color of the cord, its size, its position in the 
room, its attachment to a machine actually in use at the 
time, the testimony of the eye doctor that the cord was 
located in the field of vision, and the testimony of one 
of the room’s occupants (Mr. Jones) as to how apparent 
was the cord, all establish that the cord’s existence must 
have been obvious. In view of this obvious situation, it 
certainly was not unreasonable for the trier of the facts 
to conclude that any person exercising ordinary care for 
his own safety could have avoided the cord. 

Perhaps Deane was being truthful when he testified 
that he did not see the cord before his eyes, although the 
trial court discounted this testimony. Deane did open 
this inner office door and walk in without knocking thus 
depriving Audette of any opportunity to request that Deane 
enter in the normal manner through the reception room. 
He paid ‘‘no attention’’ to the path of the cord from the 
machine. He did not look down to see whether there was 
a rug on the floor or a door sill at the entrance. Despite 
the extensive testimony as to his physical disabilities and 
an apparent proneness to falling, he simply took no pre- 
cautions—‘‘none whatever’’, to quote his own words. It 
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is obvious even under this view of the evidence that 
Deane’s injuries could be found to be ultimately the result 
of his own negligent conduct—in other words, the result 
of Deane’s failure to use care ‘‘commensurate with any 
possible uncertainty in his discernment.’’ See e.g. Trwm- 
bley v. Moore, 151 Neb. 780, 39 N.W. 2d 613 (1949). 

Numerous judicial precedents substantiate the Govern- 
ment’s position that on the record in this case the trial 
court’s findings were not clearly erroneous. In the Lipp- 
man case, supra, for example, the plaintiff customer in the 
defendant’s millinery store tripped over an open drawer 
extending into the aisle of the store about a foot and a 
half or more above the floor. The jury found for the de- 
fendant on the defense of contributory negligence. On 
appeal this Court held that the defense of contributory 
negligence was properly pleaded and sustained the jury’s 
verdict. The opinion of the Court upheld the trial court’s 
refusal to instruct the jury that the plaintiff customer ‘‘ was 
under no obligation to look at her feet to ascertain whether 
or not an obstruction was there’’, pointing out that the 
requested instruction ‘‘does not state the law correctly 
and was properly refused.’’ IJd., 79 U.S. App. D.C. at 335. 
As already indicated, the opinion was based on the uni- 
versally accepted principle that the duties of an invitor 
and invitee are ‘‘reciprocal’’ and that the invitor is ‘‘under 
no legal duty to prevent a careless person from injuring 
himself.’’ Ibid. 

In Lord Baltimore Fulimg Stations v. Miller, 71 App. 
D.C. 376, 110 F.2d 698 (1940), the plaintiff customer slipped 
on ice while walking from the driveway of the defendant’s 
filling station to the gasoline pump. The opinion of the 
Court pointed out that: ‘‘While it was the duty of the 
defendant to exercise reasonable care to keep the grounds 
of its filling station in reasonably safe condition, it was 
not an insurer, and the plaintiff had a corresponding duty 
to exercise ordinary care for her own safety.’’ Accord- 
ingly, the Court reversed a jury verdict in favor of the 
plaintiff because of the trial judge’s refusal to instruct 
the jury that ‘‘if the plaintiff negligently and without due 
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regard to her own safety walked on the ice and if such 
negligence on her part was the proximate cause of her in- 
jury, the verdict should be for the defendant.’’ In the 
Court’s language: ‘‘The jury might have found that she 
[the plaintiff] was guilty of contributory negligence in 
failing to notice and avoid the danger.’’ 

In Flanders v. Pailey, 320 Mass. 744, 71 N.E. 2d 112 
(1947), the plaintiff customer was injured when she tripped 
over an electric cord attached to a rolling machine which 
she was about to use at the defendant’s slenderizing salon. 
The cord ran from a plug in the baseboard of the wall to 
the machine and was in the path of one who approached 
the machine from the direction of the wall. The Court 
on appeal sustained a directed verdict for the defendant 
pointing out, among other things, that there was nothing 
to indicate that the cord was not in ‘‘plain view’’ and 
that the defendant could assume that the plaintiff ‘‘would 
readily observe the presence of the cord.’’ The Court 
concluded: ‘‘There was no negligence in maintaining the 
electric cord or in failing to warn the plaintiff of its 
presence. ”’ 

In Goodman v. Theatre Parking, Inc., 286 Mich. 80, 281 
N.W. 545 (1938), the plaintiff customer was injured when 
he stepped on a cinder on the defendant’s parking lot. 
After a trial without a jury, verdict was rendered for 
the plaintiff. On appeal, the Court reversed and ordered 
a new trial. The Court commented that: ‘‘If the cinder 
was as large as claimed by plaintiff it was plainly discern- 
ible.’? With respect to contributory negligence the Court 
pointed out: ‘‘Ordinary prudence demands that a view 
be taken of the place where one is about to step.’’ Since 
the plaintiff in that case admitted that he did not look 
at where he was about to step, the Court concluded that 
‘‘even if defendant was negligent in permitting the cinder 
to remain upon the lot, plaintiff’s contributory negligence 
bars recovery.’’ Id., 286 Mich. at 83. 

In Dettoney v. Harding, 300 Fed. 696 (8th Cir. 1924), 
the Court said with respect to contributory negligence: 
‘‘The law requires a person to make reasonable use of his 
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faculties to observe and avoid danger, and conclusively pre- 
sumes that he knows what he would have known, had he 
made ordinary use of his senses.’’ Id., 300 Fed. at 699. 
The Court concluded that since the plaintiff could have 
avoided injury had she looked, she was guilty of contribu- 
tory negligence in not looking. 

In Lamson & Sessions Bolt Co. v. McCarty, 234 Ala. 60, 
173 So. 388 (1937), the Court reversed a jury verdict for 
the plaintiff in a case in which the plaintiff was injured 
when he tripped over a hose or tubing approximately one- 
half inch in diameter lying on the floor of the defendant’s 
premises to which he was delivering an iron casting. The 
hose was attached to an air compressor and there was a 
place on the air compressor upon which to roll the hose 
over which the plaintiff tripped. The Court noted that 
the air compressor and hose connecting with it were a 
part of the equipment of the shop and in regular use and 
pointed out that an invitor is not under a duty to recon- 
struct or alter his premises for the benefit of invitees. 
Although there was evidence in the case that the plaintiff 
did not see the hose before he stepped on it, the Court 
stated that an invitor is not “‘liable for injury to an invitee 
resulting from a danger which was obvious or should have 
been observed in the exercise of reasonable care’’ and 
concluded that ‘‘the plaintiff, in entering the defendant’s 
shop and in attempting to walk to the planer for the pur- 
pose of placing the casting on it, as he testified he was 
directed to do, was under duty to exercise reasonable care 
to conserve his own safety.’’ Jd., 173 So. at 391. 

These precedents fully support the decision reached by 
the trial court on the evidence in this case. We do not 
contend that they establish either appellee’s freedom from 
negligence or Mr. Deane’s contributory negligence as a 
matter of law. Although some of the precedents may go 
that far, such a broad contention is wholly unnecessary 
to appellee’s position. All that need be shown is that on 
the record here the determination of negligence and con- 
tributory negligence were for the trier of the facts. This 
much the precedents establish incontrovertably even if it 
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be admitted that in particulars they ure distinguishable. 
None of the precedents are so different from the case at 
bar that what was considered a question of fact for the 
trial courts in those situations can become a question of 
law for the appeals court in this situation. 

The failure to appreciate this distinction accounts for 
appellants misreliance on such cases as Washington Mar- 
ket Co. v. Claggett, 19 App. D.C. 12 (1901); Young Men’s 
Shop v. Odend’Hal, 73 App. D.C. 354, 121 F.2d 857 (1941) ; 
Doctors Hospital v. Badgley, 81 U.S. App. D.C. 171, 156 
F.2d 569 (1946) and Gleason v. Academy of Holy Cross, 
83 U.S. App. D.C. 253, 168 F.2d 561 (1948). None of these 
precedents provides any basis for upsetting the findings 
of the trier of facts in this case. On the contrary, each 
of the cases holds that on the evidence the issues of lia- 
bility were issues for the trier of facts and in each case 
the jury’s verdict was affirmed. Since it is certainly true, 
as appellant’s brief indicates, that these cases do not 
factually resemble the case at bar, their only relevance 
is to demonstrate again this Court’s respect for the deter- 
minations of the trial court in negligence situations. 

This view of the real significance of the precedents 
relied upon by appellants may be demonstrated by the 
language of the Court in those very opinions. In the 
Claggett case, for example, the Court quotes with approval 
the statement that ‘‘where there is evidence of neglect, 
the question whether such reasonable care has been taken, 
by notice lighting, guarding or otherwise, and whether there 
was contributory negligence in the sufferer, must be deter- 
mined by the jury as a matter of fact.’’ Id., 19 App. D.C. 
at 25-26. In the Oden’hal case, the Court said that the 
evidence presented a situation ‘“‘which the jury might well 
find to involve unreasonable danger.’’ Id., 73 App. D.C. 
at 355. In the Gleason case the Court said: ‘‘Under the 
courts instructions the jury, in order to return its verdict 
for the plaintiffs, must have found that the place of the 
accident was within the scope of appellant’s invitation, 
that her injury was caused by appellee’s negligence, and 
that appellant was free from contributory negligence. In 
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our opinion the evidence supports these inferences and the 
verdict.”’ Id., 83 U.S. App. D.C. at 254. Finally in this 
same vein, the Court said in the Badgley case: ‘‘ Accord- 
ingly reasonable men might conclude, as the jury did, that 
the floor was wet by reason of negligence on appellant’s 
part. Whether this court would or would not have reached 
the same conclusion is of course immaterial.’’ Id., 81 U.S. 
App. D.C. at 172. [Emphasis added in all of the preced- 
ing quotations]. 

|The only case referred to by appellants in which this 
Court reversed a trial court’s findings in a negligence 
situation is Rice v. United States, 85 U.S. App. D.C. 404, 
179 F.2d 26 (1949). In that case a minor child was in- 
jured when he fell from a railroad car after apparently 
being kicked at by the train engineer. This Court held 
that the trial judge was ‘‘clearly erroneous’’ in finding 
that the plaintiff had been knocked from the car by a 
‘*little bank’’ along side the tracks. The Court pointed out 
that ‘‘reasonable men could not have concluded that the 
accident happened in the manner claimed’’ because the 
physical facts made it ‘‘impossible’’. This is certainly 
not the situation in the case at bar. On the contrary, the 
only doubt here, as the trial judge indicated, is as to 
whether Mr. Deane’s fall was occasioned at all by the cord. 
In finding that it was, the trial court was giving the appel- 
lants rather than the appellee the benefit of the doubt, 
and this certainly affords no grounds for complaint by 
appellants on appeal. Cf. Penn. R. Co. v. Pomeroy, — U.S. 
App. D.C. —, — F.2d — (1956). Moreover, this Court also 
inferred in the Rice case that the trial court had been 
prejudiced in favor of the Government in its approach 
to the case. Again, no such suggestion can be made in 
the case at bar, it appearing rather that here the trial 
court ‘‘sympathetically’’ examined the evidence to see if 
there was some fair basis for allowing appellants to re- 
cover. The Rice case obviously turned entirely upon its 
own facts and circumstances and the decision therefore 
affords no basis for reversing the findings of the trial court 
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under the entirely different facts and circumstances of 
the present case.? 

Appellants, while purporting to recognize the appli- 
cability of the ‘‘clearly erroneous’’ standard to the issues 
in this case, overlook the fact that a ‘‘choice between two 
permissible views of the weight of evidence is not ‘clearly 
erroneous’.’’ United States v. Yellow Cab Co., supra, 338 
U.S. at 341-342. They also fail to recognize that on ap- 
peal this Court must give to the prevailing party the benefit 
of all the facts which the evidence reasonably tended to 
prove and ‘‘such favorable inferences as might reasonably 
have been drawn from the evidence, direct or circum- 
stantial.’’ Imper. Assur. Co. v. J. Supornick & Son, 184 
F.2d 930, 933 (8th Cir. 1950). See also Triangle Conduct 
& Cable Co. v. Federal Trade Comm., 168 F.2d 175, 179 
(7th Cir. 1948). Moreover, the standard applies to all of 
the trial court’s fact findings: ‘‘whether the finding is 
of a fact concerning which there was a conflict of testi- 
mony, or of a fact deduced or inferred from uncontradicted 
testimony.’’ Original Committee Note of 1937 to Rule 52, 
quoted in 5 Moore’s Feperat Practice 2604 (2d ed 1951). 
See also, United States v. Fotopulos, 180 F.2d 631, 634, 
635 (9th Cir. 1950). 

In view of these considerations and the precedents which 
have been discussed, appellants attempt to overturn the 
trial court’s findings in this case are plainly without merit. 
The entire argument, in the last analysis, rests on the 
assertion that the accident would not have happened ex- 
cept for appellee’s agent’s use of the adding machine under 
the circumstances described. This begs the question, how- 
ever, as to whether such use constituted negligence, and 
of course it also completely ignores the fact that the ac- 
cident also would not have happened if Mr. Deane had 


3 Appellant’s attempt to invoke the doctrine of negligence per se in this 
case is without merit. There was no evidence whatever that appellee was 
violating any safety regulation applicable to the Wilkins Building at the time 
of the accident, and in any event, it was still up to the trier of facts to 
determine whether in the light of any such regulation, appellee was negligent 
or the appellant husband was contributorily negligent. Peigh v. Baltimore 
& O. R. Co., 92 U.S. App. D.C. 198, 204 F.2d 391 (1953). 
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been exercising due care at the time. The mere happen- 
ing of an accident certainly is no indication of negligence. 
F. W. Woolworth Co. v. Williams, 59 App. D.C. 347, 348, 
41 F.2d 970 (1930). Appellee was ‘‘not an insurer against 
accident’’ (Id., 59 App. D.C. at 348, 349; see also Lord 
Baltvmore Filling Station v. Miller, 71 App. D.C. 376, 110 
F.2d 698 (1940)), and it was under ‘‘no legal duty to 
prevent a careless person from injuring himself.’’ Lipp- 
man v. Williams, supra, 79 U.S. App. D.C. at 335. On the 
record in this case, the allegations of negligence and con- 
tributory negligence simply raised issues for the trier of 
the facts and there is no basis for concluding that the 
trial courts findings were ‘‘clearly erroneous’’.‘ 


pa 


The Trial Court Properly Refused to Hold the Appellee Liable 
| Under the Doctrine of Last Clear Chance. 


' Appellants’ final contention is that they were entitled 
to recover under the doctrine of last clear chance. In 
Gay v. Augur, — U.S. App. D.C. —, 231 F.2d 495 (1956), 
the Court said: ‘‘The doctrine of last clear chance applies, 
as the Court has held several times, when, after the negli- 
gence and contributory negligence of the parties have 
placed one of them in a position of peril, the other has a 
reasonable opportunity to realize that peril and to avert 
the pending injury.’’ On the facts in that case, the Court 
held that the doctrine was inapplicable because the defend- 
ant had no opportunity to avert the injury after he ob- 
served the plaintiff’s peril. The Court explained that: 
‘*The last clear chance is a chance that arises after the 
peril has developed, and the peril did not develop here 





4It should be noted that we have assumed in this brief, as the trial court 
concluded, that Mr. Deane was an invitee on the premises at the time of his 
accident. In the Government’s view this conclusion was based on an erroneous 
view of the law and Mr. Deane was at most a licensee by invitation. See 
Firfer v. United States, 93 U.S. App. D.C, 216, 208 F.2d 524 (1953); Arthur 
v. Standard Engineering Co., 89 U.S. App. D.C. 399, 193 F.2d 903 (1951). 
The point is not important in this case, however, since as we have demon- 
strated above, appellee was not negligent and appellant was contributorily 
negligent in either event. 
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until Augur [the defendant] went into the skid on the 
ice.”? 

In Landfair v. Capital Transit Co., 83 U.S. App. D.C. 
60, 61-62, 165 F.2d 255 (1948), the Court similarly ex- 
plained: ‘‘Before any question as to the applicability of 
the last clear chance doctrine may properly be reached 
it is necessary to establish without its aid a duty on the 
part of the defendant commencing or continuing after 
the injured person’s peril arose, and a breach of that duty 
related to the injury as a proximate cause. Under the 
rule of last clear chance it is what the defendant did or 
failed to do after the plaintiff was imperiled that consti- 
tutes the breach of duty for which the defendant is held 
liable.’? On the facts in that case the Court again held 
that the doctrine was inapplicable because there was no 
evidence that the defendant acted negligently after plain- 
tiff could have been perceived to be in a perilous position. 

The case of Dean v. Century Motors, Inc., 81 U.S. App. 
D.C. 9, 10, 154 F.2d 201 (1946), which appellants cite for 
a statement of the general rule, likewise makes it clear 
that the doctrine applies only where the defendant has an 
opportunity after the plaintiff’s peril develops to avoid 
the injury. In that case the Court said: ‘‘The doctrine 
presupposes a perilous situation created or existing 
through the negligence of both the plaintiff and the defend- 
ant, but assumes that there was a time after such negli- 
gence had occurred when the defendant could, and the 
plaintiff could not, by the use of the means available, avoid 
the accident. It is not applicable if the emergency is so 
sudden that there is no tume to avoid the collision, for the 
defendant is not required to act instamtaneously.’’ On the 
facts in that case the Court held that the doctrine was 
inapplicable because the defendant was not aware of the 
plaintiff’s peril until one second before the injury—‘‘ob- 
viously not enough time to avert the accident.’’ 

In this case it is apparent that there never was an 
opportunity for Mr. Audett, the appellee’s agent, to per- 
ceive that Mr. Deane was in a position of peril and there- 
after to avert the injury by the exercise of due care. The 
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fall was a virtually instantaneous event. In Deane’s own 
words: ‘‘I dropped his [Audett’s] hand and then went 
down.’’ What appellants really are arguing is that appel- 
lee had an opportunity to prevent the peril from ever aris- 
ing. This contention, however, is ‘‘pertinent’’ only to 
the matter of appellee’s ‘‘initial or primary negligence’’ 
and does not relate to last clear chance. Gay case, supra. 
The only relevant interval with regard to last clear chance 
actually is the time after which Deane caught his heel on 
the cord and he landed on the floor. Obviously there was 
no opportunity during that interval for Audett to perceive 
the danger or avert Deane’s fall. 

Moreover, last clear chance also assumes that both 
parties were initially negligent in creating the situation 
of peril. In this case, however, the evidence established, 
as the trial court found, that appellee was not negligent 
and that Deane’s accident was the result of his own care- 
lessness. See discussion under Argument I, supra. It fol- 
lows that even if the doctrine had been otherwise ap- 
plicable, recovery would still have been denied on the facts 
in the case. 

- Accordingly, it is clear that appellants’ last contention 
is also without merit. 


CONCLUSION 
Wherefore it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Oxiver GascH, 
Umted States Attorney. 


Lewis CaRRoLt, 
BE. Rimey Casey, 
Muutron HIseNnBERG, 
Assistant United States Attorneys. 
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FOR THE DISTRICT or opp 
No. 13575 


Henry B. DEANE AND KATHLEEN P. DEANE, APPELLANTS 
Vv. 
Unirep States OF AMERICA, APPELLEE 


PETITION FOR REHEARING EN BANC 


Comes now the United States by its attorney, the United 
States Attorney, and moves the Court to permit a rehearing 
before the Court en banc, for the reasons hereafter set forth. 

In Western Pacific Railroad Corp. v. Western Pacific Rail- 
road Co., 345 U. S. 247, and in an address by Harold M. Ste- 
phens, late Chief Judge of this Court, 20 D. C. B. A. J. 103, 
the type of cases appropriate for the exercise of the Court’s 
en banc power under 28 U.S. C. 46 (c) are delineated. Among 
the criteria considered by the court in determining whether to. 
hear or rehear a case en banc are the relative importance of the: 
case and the presence of so fundamental a conflict within the 
Court as to require a definitive opinion by the full Court. It 
is respectfully submitted that the decision of the above en- 
titled case falls within these categories and that, consequently, 
a rehearing en banc should be ordered. 


I 


The appeal in this case is from a judgment of the District 
Court in favor of the United States in a suit for damages for 
personal injuries and loss of consortium. The District Court, 
after a trial before the court without a jury, concluded that the 
United States was not negligent, but that in any event appel- 
lant was contributorily negligent. In reaching this conclusion 
the District Court found that agents of the United States 
were not negligent in allowing a slack electric cord to remain on 

428511—57 
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the floor of a government office since the presence of the cord 
was obvious, but that in the alternative the plaintiff husband 
was contributorily negligent because he could have avoided 
falling over the cord by using ordinary and reasonable care 
for his own safety. A division of this Court (Edgerton, Ch. J., 
Bazelon, J. in the majority, Bastian, J. dissenting) has re- 
versed the decision of the District Court on the ground that 
the findings regarding negligence were clearly erroneous. The 
majority opinion states: “We think it clearly negligent to let 
a slack electric cord lie on the floor across the entrance to a 
public office during business hours, with no warning either 
printed or oral. We think it clearly not negligent for a visitor 
to fail to discover and avoid this extraordinary hazard.” 

The dissenting opinion states in disagreement: “I think that 
not only was the action of the trial court not ‘clearly errone- 
ous’, under Rule 52 (a), F. R. Civ. P., but that it was clearly 
correct.” 


II 


‘The opinions herein reflect a fundamental difference within 
the Court regarding the scope of review of findings of fact in 
cases tried by a court without a jury. The majority describes 
as “clearly erroneous” findings which the dissenting judge de- 
scribes as “clearly correct.’”’ In the view of the Government, 
the opinion of the majority represents a definite departure 
from the standards which the Supreme Court and this Court 
have had occasion to establish in recent years. In Summerbell 
v. Elgin National Watch Co., 94 U.S. App. D. C., 220, 215 F. 
2d 323 (1954), this Court stated that “Findings of fact shall 
not be set aside unless clearly erroneous and due regard shall 
be given to the opinion of the trial court to judge the credibility 
of the witnesses. Rule 52 (a), Federal Rules of Civil Proce- 
dure.” This principle has been consistently applied by this 
Court. See e. g., Seidenberg v. Serdenberg, 95 U.S. App. D. C. 
87, 219 F. 2d 769 (1955); Brown v. Holt, 95 U.S. App. D C. 
241, 221 F. 2d 113 (1955) ; Palmer v. Searle, 96 U.S. App. D. C. 
417, 226 F. 2d 781 (1955); Martin v. United States, 96 U. S. 
App. D. C. 294, 225 F. 2d 945 (1955). The Supreme Court, 
too, has stated that a “choice between two permissible views of 
the weight of evidence is not ‘clearly erroneous.’” United 
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States v. Yellow Cab Co., 338 U. 8: 338; 342° (1949)<. ‘Fhe 
Court of Appeals for the Ninth Circuit has said» that under 
the clearly erroneous standard, weight must be given'“not-only 
to conclusions drawn by the trier of facts from contradictory 
testimony, but also to inferences made from testimony which 
does not stand contradicted directly, but-the validity of. which 
is impugned by other evidence in the record, or by legitimate 
inferences from admitted facts.” United States v. Folopulos, 
180 F. 2d 631, 634 (9th Cir. 1950). And in the same decision, 
the court pointed out that where the trial court’s:own infer- 
ences from factual premises are supported by the evidence 
“any attempt on the part of the appellate court to ‘draw an 
inference of fact constitutes an unsurpation of the province. of 
the trial court.’ And this ‘notwithstanding the fact that. the 
evidence upon which the inference is founded is undisputed or 
without conflict.’” Jd. at 635. These views are consistent 
with and reflect the opinion of the drafters of Rule 52, who 
commented in: their Report that the same standard ‘is to be 
applied to all of the trial court’s fact findings: “whether’the 
finding is of a fact concerning which there was a conflict.of 
testimony, or of a fact deduced or inferred from uncontradicted 
testimony.” Original Committee Note of 1937 to Rule 52, 
quoted in 5 Moore’s Federal Practice 2604 (2d ed. 1951). 

The majority herein does find and conclude that the findings 
of the trial court were “clearly erroneous,” and thus complies 
with the letter of Rule 52 (a). But in its effect the judgment 
of the Court herein appears to constitute disregard both of 
the fundamental principles of which Rule 52 (a) is the em- 
bodiment and of the criteria and standards laid down: by this 
Court in the decisions referred to above. 

The trial judge found that the adding machine was clearly 
in view and that the location of the cord was obvious and not 
a concealed physical fact; further, that in view of their ob- 
viousness, a reasonable person entering the room would give 
the objects scrutiny and that in the circumstances,:the’ cord 
lying slack upon the floor would not constitute a hazard. The 
majority of this Court found tothe contrary that it was clearly 
not negligent for a visitor to fail to diseover and-avoid.the 
electric cord, on the basis of factual assumptions not revealed 
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in the opinion. The evidence shows that appellant admitted 
he saw the cord hanging vertically from the machine (J. A. 
26-28), and the trial judge after personally inspecting the 
scene concluded that a person entering the door to the room, 
“could readily observe the cord at eye level to the left, as it 
was obvious” (J. A. 112-106-108, Tr. 244). The appellant 
himself conceded below that he paid no attention whatever 
and that he did not look down as he entered the room, al- 
though, as we have seen, he did observe the cord hanging down 
from the adding machine. In those circumstances, the find- 
ings of the trial judge cannot, in our view, be characterized as 
“clearly erroneous” without doing violence to the concepts of 
Rule 52 (a). Moreover, it must be remembered that we are 
concerned here not with the evaluation of documents but with 
evaluation of live testimony buttressed by the observation of 
the trial court at the scene of the accident. In such circum- 
stances, substitution of the views of the appellate judges for 
those of the trier of facts is without precedent. 

Under the previously settled law it was not negligence to fail 
to warn a person of “hazards” which are obvious and it was 
contributory negligence for an invitee to fail to use ordinary 
care to notice and avoid such dangers. Lippman v. Williams, 
79 U.S. App. D. C. 334, 147 F. 2d 150 (1945) ; Lord Baltimore 
Filling Stations v. Miller, 71 App. D. C. 376, 110 F. 2d 698 
(1940); Flanders v. Pailey, 320 Mass. 744, 71 N. E. 2d 112 
(1947) ; Goodman v. Theatre Parking, Inc., 286 Mich. 80, 281 
N. W. 545 (1988); Lamson & Sessions Bolt, Co., v. McCarty, 
234 Ala. 60, 173 So. 388 (1937). The evidence in this case 
established that the presence of the cord was apparent and that 
appellant’s injury was due entirely to his own neglect. 

Under some of the cases cited in our brief conduct such as 
disclosed in this case constitutes contributory negligence as a 
matter of law. In this case the novel result is reached that 
this conduct did not even allow the finding of negligence as a 
matter of fact by the trier of facts. 


Ii 


The principles which underlie the “clearly erroneous” con- 
‘cept are well understood and have been applied by this Court 
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: many times. The opinion of the majority of the division repre- 
sents a clear departure from these principles, unsupported— 


and, we feel, unsupportable—by authority or precedent. A 
fundamental premise of the appellate sys:em is respect for find- 
ings and decisions of those tribunals which are charged with the 
duty of making factual determinations, and acceptance of the 
conclusiveness of those findings and decisions except in the 
most flagrant departures from reason. This has been the rule 
laid down by the Supreme Court; and it has heretofore been the 
rule promulgated and adhered to by this Court. The instant 
opinion marks a sharp departure from these salutary princi- 
ples—and it does this in a case in which the appellate court by 
the very nature of the evidence which was before the trial 
court could not possibly be as well informed as the judge who 
heard the witnesses testify; who viewed the scene and who 
found the facts. 

Determination of the correct rule of law to be applied in the 
review of Federal Tort Claims cases and other cases tried by 
the court without jury is of great importance not only to the 
Government and to other litigants who may be affected but 
to the District Court as well. ‘The decision of the majority in 
the instant case unsettles previously well-established doctrines, 
and substitutes therefor one which, in the circumstances, can 
only be interpreted in practice to mean that the appellate court 
will substitute its judgment as to facts in place of that ofthe 
trier of facts whenever it disagrees with the latter’s decision. 
Apart from the obvious departure from the policy underlying 
Rule 52 (a), such a practice would tend to encourage appeals 
to this Court in the hope that the Court will review the record 
de novo and arrive at an independent contrary conclusion. 
Since the result might well be substantially to increase the ap- 
pellate burden of this Court, the full Court, it is submitted, 
should consider the implications of so drastic a step before its 
final adoption. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the instant de- « 
cision is in error and that it involves questions of such nature 


as to call for reconsideration thereof by the Court sitting 
en banc. 
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[s] Oliver Gasch, 
Oxiver GascH, 
United States Attorney. * 
[s] Lewis Carroll, 
Lewis CaRROLL, 
Assistant United States Attorney. 
[s] Milton Eisenberg, 
MiiTon EISENBERG, « 
Assistant United States Attorney. 


CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good 
faith and not for delay. 


[s] Lewis Carroll, 
LrEwis CARROLL, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing petition for re- 
hearing en banc has been mailed to attorneys for appellant, 
Faulkner & Shands, 940 Shoreham Building, Washington 5, 
D.C., this 3lst day of May 1957. 


[s] Lewis Carroll, 
Lewis CaRROLL, 
Assistant United States Attorney. = 
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v. 
Untrep Srates or Amezica, Appellee. 


APPELLANTS’ OPPOSITION TO APPELLEE'S PETITION 
FOR REHEARING EN BANC, 


(Filed June 10, 1957) 


Henry B. Deane and Kathleen P. Deane, appellants, 
oppose the petition for rehearing en banc filed by the 
United States, appellee, and for reasons therefor state: 


1. Sec. 28-46(c) of the United States Code does not 
vest any right in the parties ‘‘to have their cases passed 
upon by more than three circuit judges’. (Western 
Pacific Railroad Case, 345 U.S. 247, 253). 


2. The Revisers’ notes ‘‘make it apparent that if the 
revisers intended to do anything more than codify Textile 
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Mills, their concern was with preserving the ‘tradition’ 
of three-judge courts agamst any further mroads.’’ (Ibid, 
p. 256). 


3. The statute ‘“‘should not be construed to compel the 
Court to entertain, en banc, motions for a hearing or re- 
hearing en banc.’’ (Ibid, p. 258). 


4,*¢ * * * the statute is simply a grant of power to 
order hearings and rehearings en banc and to establish 
the procedure governing the exercise of that power.’’ (Ibid, 
p. 267). 


5. Appellants’ counsel know of no present rule per- 
mitting petitions for rehearing en bamc. In a concurring 
opinion in the Western Pacific Railroad Case, Judge 
Frankfurter said (p. 271): 


‘<The ends of Sec. 46(c) may be served in other 
ways than by permitting petitions for rehearing en 
banc. A court may decide that it will act under Sec. 
46(c) only sua sponte and will do so whenever the 
need is made evident, not by wasteful use of judicial 
resources through excessive preliminary consideration 
en banc to determine whether or not the need exists, 
but by the process of having each panel circulate its 
opinions, before they are emitted, to all the active 
members of the court. ‘This, it appears, was the 
practice of the Court of Appeals of the District, under 
Chief Justice Groner: See Hearings before a Sub 
committee of the Senate Committee on the Judiciary, 
supra, at p. 39. It accomplishes what is essential to 
the achievement of the purposes for which the power 
to sit em banc exists, since it acquaints all active 
judges on the court ‘with the proposed opinion that 
is coming down, so if they do have an opportunity to 
point out adh conflict, or something of the kind; it 
may be done . 


So far as counsel are aware, this is still the practice of 
the Court.* 


*See XX Journal of Bar Assn. of D. C., p. 109. 
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6. This is a simple case. The only witnesses to the 
accident were plaintiff Deane and Assistant Deputy Com- 
missioner Audett. The Government did not call Mr. Audett 
as a witness and his evidence was introduced by appellant 
in the form of a discovery deposition taken by plaintiff 
within a year after the accident. There is no dispute 
of any underlying fact; no conflict whatever in the testi- 
mony. The basic facts were succinetly set out in the 
opinion of the Court. The granting of this petition would 
open wide the portals of en banc hearings. 


7. The eases cited by appellee are not apposite. 


(a) United States v. Yellow Cab Company, 338 US. 
338. This case arose under the Sherman Act. The Court 
stated: (p. 340) 


‘< * * * Specifications of error which are fundamental 
to its case ask us to reweigh the evidence and review 
findings that are almost entirely concerned with im- 
ponderables, such as the intent of parties to certain 
1929 business transactions, whether corporate officers 
were then acting in personal or official capacities, what 
was the design and purpose and intent of those who 
carried out twenty-year-old transactions, and whether 
they had legitimate business motives or were intend- 
ing to restrain trade of their competitors in car manu- 
nen as General Motors, Ford, Chrysler and 


‘¢These were the chief fact issues in a trial of three 
weeks’ duration. * * * ”’ 


(b) Summerbell v. Elgin Nat. Watch Co., 94 U.S. App. 
D.C. 220, 215 F'(2d) 323. This was a suit for commissions 
under oral agreement and reasonable value of services. 
In its opinion, this Court said: “The parties were in 
sharp issue as to the character, extent and scope of the 
services rendered and the basis upon which they were 
performed.”’ 
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(c) Seidenberg v. Setdenberg, 95 U.S. App. D.C. 87, 219 
F.2d 769. This was an appeal involving a contest as to 
the custody of five children. The lower court, after hear- 
ing, awarded them to the mother. 


(d) Brown v. Holt, 95 U.S. App. D.C. 241, 221 F.2d 113. 
This was a suit for specific performance of a real estate 
transaction. The Court said: ‘‘The testimony of the 
parties and of their witnesses disclosed a sharp conflict 
out of which the trial judge resolved the factual issues 
in favor of the appellees, * * *.’’ (p. 114) 


(e) Palmer v. Searle, 96 U.S. App. D.C. 417, 226 F.2d 
781. This was a suit growing out of a collision between 
two ‘automobiles, which necessarily involved conflicting 
testimony. 


(f) Martm v. Umted States, 96 U.S. App. D.C. 294, 225 
F.2d 945. This was a suit for injury sustained by appel- 
lant in the Washington Monument grounds who stepped 
backwards onto a manhole cover which tilted, causing 
injuries complained of while playing ball with her grand- 
child. The Court said there was no indication of actual 
notice to appellee that the manhole cover which had been 
‘bolted down in 1945, had become insecure and the District 
Judge had found no proof that the cover had been loose 
long enough before the accident to charge the Govern- 
ment with constructive notice of its condition. Cf. Firfer 
v. United States, 93 U.S. App. D.C. 216, 219; 208 F(2d) 
524, 528. 


8. Rice v. United States, 85 U.S. App. D.C. 404, 179 
F.2d 26, (not cited) is apposite. It was a suit for per- 
‘sonal injuries under the Federal Tort Claims Act. The 
‘District Court was reversed and a new trial ordered, al- 
‘though there was conflicting testimony. 


As stated above, the underlying facts in the present 
case are undisputed and there is no conflict whatever in 
the testimony. 
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Appellants respectfully submit the petition should be 
denied. 
FAULKNER AND SHANDS 
By Roserr R. Fav.Ener 
940 Shoreham Building, 
Washington 5, D. C. 


Attorneys for Appellants 


Certificate of Service 


I hereby certify that a copy of the foregoing opposition 
to petition for rehearing en banc has been mailed to Oliver 
Gasch, Esq., United States Attorney, U.S. Courthouse, 
Constitution Avenue and John Marshall Place, N.W., 
Washington 1, D. C., postage prepaid, the 10th day of June, 
1957. 


/s/ Roszst R. FavuLKNEE 











